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The  Right    Honourable 


JOHN    Earl    of    BUTE; 


Whofe  inclinations  concur   with   the  duty  of  his 
office  to  advife  and  promote  good  'Laws : 

The  following  Translation  of  thofe 
of  the   KING   of   PRUSSIA, 


Is  moil  humbly  infcribed  >by 


His  Lo&D8HfP*8 


Moft  obedient,    and 


Moft  humble  fervant. 


The  Translator. 


'   1 


A  fummary  view  of  the  King's  plan  fdr  tht 
regulation  of  judicial  proceedings  *1 

I.  Neceffity  cf  fociety. 

MA  N  is  bom  for  focicty.  Whenever  he  has 
the  misfortune  16  be  excluded  frotti  it,  his 
condition  is  in  nothing  different  from  that 
oi  the  brute  creation,  and  all  his  talents  remain  un- 
cultiyated. 

II.     Neceffity  of  order  in  ficiety. 

But  fociety  cannot  be  maintained,  or,  at  leaft,  ic 
cannot  procure  to  man  the  real  advantages  that  he 
needs,  unlefs  order  be  preferved  in  it.  It  is  this  or- 
der which  di£kinguiihes  polifhed  nations  from  favage, 
and  puts  thofe,  at  leaft,  as  much  above  thefe,  as  the 

latter  are  above  brutes. 

« 

III.     T'ifcr^^ibWf  ^/i>r^Z(in/w/»yJcrV/jr. 

Neverthelefs,  the  focietics  in  which  order  fcems 
be&  eftablifhed,  are  ftill  expofed  to  various  irregulari- 
ties. Of  thefe  there  are  reckone4  three  principal  kinds, 
law-fuitSy  crimes,  and  wars.  Wars  arc  regulated  by 
the  law  of  nations  ;  crimes  and  law-fuits  furnifh  mat- 
ter for  civil  laws  ;  but  our  fubjeft  calls  us  only  to 
the  confideration  of  law-iuits,  cauies,  aiftions,  or  pro- 
cefles. 

rV.     Three  ways  cf  terminating  procej/es. 

All  proceffcs  whatever,  between  perfons  of  all  de- 
nominations, not  excepting  communities,  may  be  ter- 
minated by  three  ways  efpccially,  voluntary  agree- 

*  By  M.  Format,  Perpetual  Secretary  to  the  Royal  Academy 
I  of  Sciences  and  Belles  Lettres  at  Berlin. 
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ment  between  the  parties  concerned,  arbitration,  and 
legal  procedure^  wheilKr  a  party  be  brought,  or 
wants  to  bring  his  adverlary,  before  a  judge* 

V«    Legal  proceduresj  and  tbeh  intentioH. 

The  two  firft  ways  being  rarely  fufiicient,  and 
cavffes  being  ntther  quieted  tor  fome  time  than  dcci- 
dcd  by  their  means,  there  muft  be  in  every  well-re- 
gulated ftate,  tribunais,  or  courts  ofjuftice,  and  le- 
gal procedures^  or  trials  at  law.  But  as  thofe  trials 
are  only  intended  to  difcover  truth,  by  giving  op- 
portunity to  the  parties  to  ihow  it,  and  to  eftablidi 
their  rights  \  the  plain  and  natural  hietbod  in  thole 
pr6cedt)re)i  would  be  to  brin^  the  parties  before  the 
judge,  to  explain  the  fafts  in  their  caufe  of  diffe- 
rence, thiit^,  on  hearing  them,  he  might  immediately 
pronounce  the  judgment  which  they  deferve. 

♦  •  ... 

VL  Ahufes  which  have  been  introduced  into  them. 

Every  body  however  knows  how  far  juftice  is  from 
being  admiltiftcred  in  fo  fummary  a  manner.  The 
thing  is  even  impradicab]e  in  polifhed  ftates,  in 
very  many  differences,  as  we  ftiall  fee  in  the  lequel  *. 
But  the  mifchief  is,  that,  inftead  of  fticking  to  what 
is  eflcntial  in  judicial  procedures,  many  erroneous 
and  fuperfluous  things  have  been  intermingled,  which 
leave  an  open  field  ror  malignity,  for  falfehood,  *^nd 
for  all  the  kinds  of  injuftice  which  we  fee  multipli*- 
cd  in  proceflcs.  Things  were  come  to  that  pafe, 
that  men  of  fenfe  abhorred  law-fuits,  and  chole  rather 
to  fuffcr  confiderable  loffcs,  than  to  be  engaged  in 
an  endlefs  labyrinth.  But  with  all  this,  as  there  are, 
nor  can  be,  none  but  fovercigns  who  enjoy  a  right 
of  doing  themiclvcs  juftice,  there  are  an  infinity  of 

*  See  §  20- 
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<aies»  in  which  rcGoaric  to  ajudge  is  indifpcn&My  Pe-> 
ceflary. 

.  Vll.   IfumoenUncin  of  Uuhfuits. 

That  method  is  then  become  odious,   as  ,we  have 

juft  infinuated,  and  cluefly  on  account  of  the  extreme 

tedioufnefs  of  law-fuits.    Thence  arifcs  a  multitude 

of  inconvenienciesy    equally  hurtful  to  the  parties 

immediately  concerned  in  the  adipns,  and  to  the 

whole  ilate.     Such  are  the  uneafmefs  and  difquict 

which  agitate  the  minds  of  perfons  at  law ;  the  ani- 

mo&ties  arifmg,  fomented,  and  perpetuated  between 

the  parties  ^   the  ruinous  expenles  which  abforb  the 

cleared  part  of  the  controvertible  fubje£ts,  the  fcttle- 

ments  mi0ed  by  many  perfons  who  might  have  pulh- 

cd  their  way  in  all  kinds  of  ftates  and  profeflions,  if 

their  fortunes  had  not  depended  on  the  deciQon  of 

their  procefles ;  and,  in  fine,  the  very  great  difficulty 

that  ftrangers  make  to  come  and  fettle  in  countrifl 

where  law-fuits  are  frequent  and  tedious^ 

Vm,     Remedies. 

So  many  evils  united,  and  proceeding  from  one 
fourcc,  certainly  merited  endeavours  to  procure  fbme 
remedies  for  them.  It  is  even  furpridng,  that,  in 
the  'heft  polifhed  ftates  of  Europe,  no  methods  ef- 
edtual  for  that  purpofe  have  hitherto  been  devi- 
led.  It  is  not  in  the  total  abolition  of  law-fuits  that 
it  muft  be  fought;  that,  we  have  (aid,  is  impoffible  -, 
but  in  the  (hortening  of  judicial  procedures.  The 
queilion  is  only  to  prefcribe  a  proper  form,  which 
may  effcftually  leave,  on  one  fide,  all  the  afliftance 
neccffary  to  dilcovcr  and  eftablifh  a  perfon*s  right ; 
but  which  may,  on  the  other  hand,  difappoint  the 
cfFeft  of  fo  many  tricks  and  artifices,  as  men  who 
arc  enemies  to  juftice  and  order,  have  invented  for 
obfcuring  affairs  by  perplexing  them  with  delays,  and 

to 
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tocH^*^  j^u^oioits  td.ixbich  tbey  aie  afraid  tA 
fubmit.  Thefe  are  the  difficulties  and  fubtecfuges». 
from  the  immenfe  coUedion  of  which  the^  xnonfter  o£ 

chicane  has-been  formed.  '    • 

»  ... 

IX.     What  Louis  XIV.  has  done  in  that  r^S. 

A  king,  to  whom  nobody  contefts  the  glory  of  ha- 
ving in  feveral  refpefts  incrcafed  th^  folendour  of  his 
kingdom,  Louis  XIV,  difcovered  thole  evils,  and  en- 
deavoured to  remedy  them.  With  this  intention  he 
caufed  publilh  the  ordinance  of  1667,  which  makes 
part  of  the  Louifian  Code.  It  contains  the  eftablilh- 
mcnt  of  one  unifprm  and  fummary  courfe  of  proce^ 
dure,  in  all  the  courts  and  jurifdiftions  of  the  king- 
dom of  France,  and  it  has  always  been  regarded  as 
one  of  the  greateft  advantages  which  that  prince  has 
procured  to  his  fubjefts. 

^  X.    7h€  Kin^s  views. 

The  King  having  remarked,  that,  in  every  province 
of  his  dominions,  there  was  anciently  introduced  a 
ftyle  and  peculiar  method  of  procedure,  and  that 
thence  frequently  arofe  incidents  fo  perplexing,  that 
he  was  obliged  to  bring  moft  caufcs  before  his  own 
council,  conceived  the  plan  of  reducing  all  to  one 
\inif6rm  courfe  of  procedure,  by  which  all  a&ions 
might  be  folidly  prepared  for  hearing,  and  terminated 
by  three  inftances  in  the  courfe  of  a  year, 

XI.     ^n  experiment  made  in  Pomerania. 

After  communicating  thi3  plan  to  his  high  chancel- 
lor, the  King  wanted  him  to  make  an  eflay  of  it. 
For  that  purpofe,  his  Majefty  ordered  to  begin  with 
Pomcrania,  a  vaft  province  which  anciendy  was  call- 
ed Terra  litigiofa^  on  account  of  the  difpofition  of  its 
inhabitants,  who,  though  pcrfons  of  candour  and  ho- 

nefty, 
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neily,  neverthele&  create  rery  frequent  Uw*fuits  to 
each  other,  from  animofity,  or  Ibme-otlier  falfe  poii^ 
of  honour. 

XIL   Canfiqumce  i^  fkat  experimcfU.  * 

The  execution  having  fully  anfwertd 'txpedation, 
the  King  ordered  his  high  chancellor  to  draw  up  an 
ample  fche^e  of  ordinances,  and  to  get  it  pradifed 
ptxmfionaliy  in  all  his  dominions,  by  all  the  tri- 
bunals and  courts  of  judicature,  injoining  them  to 
make  afterward  their  obfervations  and  remonftrances 
upon  the  diffictllties  that  might  occur  in  the  execu- 
tion of  that  plan,  that  previous  care  might  be  taken 
of  it  before  the  laft  hand  were  put  to  that  ordi- 
nance. 

XUL    Extent  of  the  new  ordinance. 

Even  in  a  curfory  perufal,  it  is  foon  obfervablc, 
that  it  includes  every  thing  effential  to  trials  in  civil 
caufes,  of  whiat' nature  focvcr  they  be.  It  differs  not 
only  ii?  matter  and  form  from  that  of  Louis  XIV.  but 
is  much  more  cxtenfivc  and  complete,  fo  that  it  will 
not  need  the  afliftance  of  the  Roman  and  Canon  laws 
to  extend  and  interpret  it, 

XIV.  Umils  within  which  the  author  confines  him/elf. 

I  fhall  now  then  proceed  to  the  main  fcope  of  this 
view,  and  give  a  rational  idea  of  his  Majefty's  plan« 
But  1  do  not  intend  t6  enter  into  a  detail  which  might 
carry  me  too  far,  and  which  is  only  proper  for  law- 
yers. I  reftrift  ntyfclf  to  a  general  view,  which  may 
Ihow,  evert  to  perfons  who  have  no  tinfture  of  juris- 
prudence, the  beauty  and  accuracy  of  this  plan.    ' 

XV-  NeceJJity  ofprefefving  certain  methods  of  procedure. 

As  trials  at  law  (§  5.)  are  defigncd  only  tq  fet  the 

difputes 
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difpuces  of  parties  in  a  dear  Ueht,  aad  ^ve  die 
'judges  a  iufficieot  knowledge  of  the  queftions  and 
their  circumftances,  it  might  at  firft  feem  poflible  to 
retrench  all  judicial  procedures,  or  at  leaft  reduce 
them  to  the  fingle  appearance  of  parties  before  the 
judge  to  explain  their  d}fierence$,  and  immediately 
receive  their  lentence.     But  we  have  promifed  to 
ihow  that  this  method  is  not  pra£Ucable.    In  fa£fc, 
though  it  mi^ht  be  done  in  fome  very  flight  mat- 
ten,  which  might  eafily  be  explained  bj  the  parties 
themfelves,   there  remiun  always  a  vaft  numoer  of 
knotty  and  perplexed  cafes,  which  concern  the  ho- 
nour and  fortune  of  the  fubjefts,  and  in  which  the 
ableft  and  moft  upright  judges  and  advocates  have 
occafion  for  all  their  fagacity  to  difcover  the  true  from 
the  faUe,  the  juft  from  the  unjuft.   This  will  not  feem 
furprifing  to  a  perfon  of  the  fmalleft  reflexion  on  the 
infinite  variety  which  every  moment  appears  in  the 
a&ions  of  mankind,  from  which  law-fuics  arife.     In 
faft,  what  a  diverfity  is  there  in  the  play  of  the  paf- 
(ions  ?  Do  not  their  laws  and  effedls  prefent  a  theory 
more  complicated  than  that  of  mechanics  ?   Do  not 
they  fuggeft  to  men  all  thofe  obli(^ue  methods  in  ftich 
multiplicity  of  ways  ?  And  if  injuftice  has  an  art  of 
embarralfing  affairs,  muft  not  juftice  have  an  art  of 
difembarraffing  them  i 

XVI.     Ufe  and  ahufe  of  the  advocates  office. 

There  was  a  ncccflity  then,  (and  it  was  perceived 
in  all  polifhed  itat^s),  to  eftablifh  advocates,  who,  by 
their  learning  and  experience,  might  acquire  the  un- 
derftanding  and  fldU  neceflary  for  difcuffing  the  moft 
complicated  affairs;  that  misht  be  capable  of  giving 
counfcl  on  the  cafes  propofea  to  them,  and  of  plead- 
ing or  writing  in  name  of  the  parties  who  intruft 
them  with  their  caufc.  Senfible  perfons,  favourers  of 
order  and  juftice,  have,  in  all  times,  acknowledged 

the 


A  View  of  the  Kino's  Plan,         ix 

the  neceflity;  of  that  eftablUhment.     To  abolifh  ic 

entirely,  would  really  be  to  fall  into  barbarity  and  ty« 

tanny,  as  is  obvious  in  the  manner  of  adminiflering 

jufiice  in  Turky.     But  every  thing  has  two  fides, 

and  here  is  the  reverfe  of  the  medal.    Advocates,  in- 

ftead  of  diipafllonately  reprefencing  their  clients,  in- 

Head  of  fupporting  folely  the  interefts  of  juftice  and 

truth,  have  been  the  firft  to  ufe  fuppofitions  in  their 

faufts,  dilhonefty  and  trick  in  their  reafonings  :   they 

have  employed  lies,  artifice,  and  all  kinds  of  iniquity, 

to  prolong  law-fuits  and  defend  bad  caufes.     To  re- 

prrfs  thoie  abufes,  is  the  chief  intention  of  the  effcftual 

methods  contained  in  the  plan  which  we  are  now 

unfolding; 

XVTli     Unworthff  and  fcandalous  advocates  difmijfed. 

The  firft  of  thofe  methods  is  to  fupprefs  and  dif. 
ixufs  sdl  fuch  as,  intruding  themfelves  mto  the  bufi* 
nefs  of  an  advocate,  without  any  call,  without  talents, 
without  probity,  have  hitherto  only  been  the  public 
blood-fuckers  and  firebrands  of  fociety.  The  fame 
is  the  cafe  with  thofe,  who,  after  beginning  the  office 
of  advocate  without  any  irregularity^  have  afterward 
degenerated,  and  become  guilty  of  manifeft  injuftices. 
The  firft  adt  of  royal  juftice  in  the  regulation  of  ju- 
rifpruderice,  is  50  prohibit  for  ever  from  officiating 
the  advocates  who  are  Jn  the  cafes  juft  mentioned. 
In  order  to  be  truly  certified  of  their  being  blameable, 
the  King  has  inftruftcd  the  commiffion  eftablifhed  for 
the  regulation  of  judicatories,  carefully  to  examine 
^  the  undetcrnlined  caufes,  and  to  difcover  the 
caufe  of  delay,  arifidg  from  the  incapacity  and  ma- 
lice of  advocates.  How  grievous  foever  the  confe- 
quendes  of  that  juft  feverity  may  be  with  regard  to 
their  private  fortune,  they  have  .however  no  caufe  to 
complain,  nor  right  to  claim  compaffion,  fince  there 
is  no  comparifon  between  thofe  mifchiefs  which  they 

Vol.,  I.  b  have 
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have  brought  upon  themfelves,  and  thofe  which  t 
have  occafioned  in  fociety. 

XVIII.     Trials  required  for  tbi  future  of  advecates^ 

In  the  fecond  plaeey  in  order  to  prevent  the  fatiK^ 
Jncoftveniencies  irom  recurring,  it  is  neeeflary,  fi>r  the- 
future,  to  put  a  ftop  to  that  enormous  mokitadc  of 
advocates,  who,  for  want  of  bufinefs,  were  always 
ready  to  undertake  the  worft  caufes,  and  endeavoured 
to  excite  and  foment  divifions^   from  whi(ih  they 
might  reap  advantage.     For  that  purpofe,*  thereforcy 
the  number  of  advocates  in  every  court  of  jufticc  is 
fixed :  and  it  is  decreed  by  the  new  regulation,  that 
the  candidate  fhail,  for  the  future,  be  thoroughly  ex- 
amined upon  the  law  and  the  ordinances  *,  and  that 
they  fhall  be  licenfed  for  their  employment,  both  by 
that  examination  and  by  various  other  trials  of  their 
capacity, 

XIX.     Labour  of  the  advocates  rated^  and  their  payment 
deferred  till  the  end  of  the  procrfs. 

In  the  third  place,  as  formerly  the  fee  of  advocates 
^as  riot  determined,  either  as  to  the  fum  or  the  term 
of  payment,  and  that  the  more  a  caufe  was  fpun  ooty 
the  more  did  they  continually  fleece  the  clients  5,  the 
new  plan  prevents  all  thofe  abufes^  by  determining  by 
a  fentence  in  every  inftance  the  fee  of  the  advocates,- 
moderated  according  to  their  labour,  and  in  propor- 
tion  to  the  nature  of  the  affairs,  the  obje£t  of  the 
controverfy,  and  the  fortune  of  the  parties.  Advo- 
cates are  likewife  prohibited  to  take  one  penny  before 
the  caufe  be  terminated,  and  they  have  thereby  th^ 
fame  intereft  as  the  parties  to  fee  it  brought  to  a  coa- 
cluilon. 

.     .  *  The  common  and  flatute  law/ 

XX. 
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XX.     Mvotates  ft^preffid  in  fmalLpIaces. 

All  that  we  hwe  faid  (§15.  and  16,)  to  prove  the 
ncceffity  of  advocates,  relates  however  only  to  great 
towns  and  confiderable  tribunals.     So  far  are  thofe  rer- 
fledions  from  being  applicable  to  little  towns,  burghs, 
or  villages,  that,  on  the  contrary,  it  is  a  very  great  grie- 
yancc  that  there  arc  advocates  in  thofe  places,  and 
that  riicy  find  employment  there.     It  is  rare  that  pro- 
peflfes  of  any  importance  have  their  beginning  there. 
The  parties  arc  on  the  fplot,  the  judge  is  very  little 
employed,  and  every  caufe  may  be  fummarily  termi- 
Tiated.    Nothing  is  more  neceffary  for  the  happinels 
efthe  inhabitants  of  fuch  places,  than  to  fee  a  fpcedy 
coiickifion  of  their  caufcs.     Their  fortunes  could  not 
lafually  be  able  to  bear  the  expenfes  of  a  long  prpfe- 
jCutton;  but,  above  all,  their  quiet  is  much  moredif- 
turbed  by  theni  than  in  great  towns,  becaufe  the  ob- 
jefts  of  their  difputes  are  continually  before  their 
eyes,   and  becaufe,  (hut  up  with  them  within  the 
narrow  limits  of  their  refidence,  they  have  every  mo- 
ment opportunities  of  falling  out,  and  of  exafperating 
their  hatred.     One  judge  then  is  fufficient  in  thofe 
bttle  places,  but  it  is  abfolutely  neceflary  that  he  have 
a  degree  of  capacity  fuitable  to  the  nature  of  thofe  af- 
iairs,  joined  with  a  mind  perfeftly  uncorrupt. 

XXI.     Regulation  begun  in  the  tribunals. 

Before  proceeding  to  this  meafure  in  particulars, 
the  king  began  the  regulation  in  the  fuperior  judica- 
tories, or  tribunals.  The  reafoq  of  this  is  obvious. 
The  importance  of  the  caufes  which  come  before 
tliofe  tribunals,  required  them  to  be  the  firft  objeft  of 
attention.  Befidcs,  as  the  inferior  judicatories  de- 
pend on  the  fuperior  which  have  an  infpe6tion  over 
them,  to  remedy  the  defefts  of  the  latter  is  a  great 
ftcp  with  refpeft  to  the  others. 

b  2  XXII. 
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XXII.  Necejfity  of  fuperior  courts. 
It  is  not  an  impertinent  digreffion,  to  refieft  a  mcVf 
ment  on  the  necellity  of  ibcieties  of  judicature,  or 
fuperior  tribunals.  Such  as  ar^  not  well  acquainted 
with  mankind,  mi^ht  eafily  fuppofe,  that  the  deci- 
fion  of  the  inferior  judge  is  fuflicient,  and  that  there 
is  no  more  efFedual  method  for  (hortening  law-fuits^ 
than  to  be  limited  to  that  fentence.  But  when  it  is 
confidered  how  rare  it  is  to  find  fuch  a  judge,  poflefT- 
ed  of  a  capacity  fuHiciently  exteniive  to  enable  him 
to  determine  judicioufly  in  the  infinite  variety  of  cafes 
which  may  occur  \  and  that,  befide3  all  the  prudence 
and  all  the  integrity  of  a  man,  through  whbfe  hands 
a  continual  feries  of  bufinefs  pafles,  cannot  prevent 
him  from  falling  fometimes  into  a  mi^ke :  upon  thefe 
confiderations  it  is  eafily  perceptible,  that  it  ought  to 
be  allowable  to  bring  before  a  higher  court,  or  to  ad- 
vocate, certain  caufes,  and  get  the  fidl  fentence  rcvi- 
fed.  And  as,  after  all,  unjuft  judges  are  but  too 
common,  it  is  abfolutely  neceffary  to  keep  them  within 
bounds  by  the  fear  of  being  mortified,  in  cafe  their 
decree  be  reverfed,  and  even  being  made  anfwerable 
for  it  in  certain  cafes.  Were  it  not  for  that,  moft 
inferior  judges  would,  in  a  little  time,  become  petty 
tyrants. 

XXin.     fViat  an  appeal  is. 

An  appeal  is  then  a  remedy  allowed  by  the  laws, 
to  parties,  in  order  to  procure  an  alteration  or  redrefs^ 
from  the  fuperior  judges,  of  a  fentence  which  is  rec- 
koned unjuft.  But  this  remedy  might  become  worfe 
than  the  difeafe,  if  i^  ferved  ojily  to  defer  to  perpe- 
tuity the  decifion  of  caufes,  and  to  keep  the  party 
having  the  right  on  his  fide  in  perpetual  uncertainty 
about  the  enjoyment  of  that  right.  Wherefore  the 
method  by  appeal  muft  he  liable  to  certain  limitations, 
and  muft  be  circumfcribed  by  vhat  is  called  a  fatale^ 

alaft 
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i  laft  peremptory  term.  And  as  perfons  accuftomed 
to  little  towns  and  villages  are  very  ignorant  in  point 
of  procedure,  and  that  it  woidd  be  very  prejudicial 
to  them  to  let  flip  .the  term  preicribed  for  the  appeal, 
the  inferior  judge  ought  to  explain  it  to  them  in  a 
diftinA  and  pofitive  manner,  and  to  obviate  every 
Dccafion  of  doubt  on  that  head ;  to  give  them  notice 
of  it  on  the  foot  of  their  fentence  in  the  manner  pre-* 
fcribed,  afterward  to  receive  the  writ  of  appeal,  and 
caufe  it  to  be  intimated  to  the  adverfe  party,  that  ho 
may  not  require  an  execution  of  the  fentence,  the  ef- 
fed  of  which  is  fufpcnded  by  the  appeal. 

XXIV.     Cafes  in  ioubicb  an  appeal  is  not  competent^  or 
at  kafl  does  notfujpend  the  execution  of  the  Jen  fence. 

There  are  however  many  cafes  in  which  the  nature 
of  the  affairs  leaves  no  room  for  an  appeal,  at  leaft  a' 
provifional  execution  of  the  fentence  is  required. 
Common  fenfe  points  out  thofe  cafes,  Such  are  thoie 
in  which  there  might  be  ibme  danger  in  a  delay,  in 
which  witnefTes  are  to  be  examined^  referving  to  the 
adverfe  party  to  make  his  objedkions  againft  them, 
in  which  cofts  of  fuit  are  to  be  paid  according  to  the 
rates,  and  in  general  in  all  fms^l  matters.  Neither 
can  an  execution  be  deferred  in  any  affairs  relating  to 
bills  of  exchange,  without  which  rigour  commerce 
could  not  be  fupportcd.  Our  defign  does  not  permit 
to  defcend  to  further  particulars,  on  which  the  ordi- 
nances may  be  confulted. 

XXV.     Confequence  of  an  appeal 

The  appeal  being  brought  before  the  fuperior  judge, 
the*  appellant  ought  to  have  a  determinate  time  to 
profit  of  that  ftep,  and  to  deduce  his  right,  or  ftatq 
his  cafe,  in  the  manner  which  he  thinks  mofl:  advan- 
tageous for  him.    For  that  purpofe  a  fpacq  of  four 

weeks 
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iroeks  is  allowed  tp  faim.  It  imgbc  perhaps  appear 
too  fhort,  if  the  appeUant  faimfelf  weie  bofood  to  pro^ 
libice  the  writings  neceffiry  in  the  prafecntioa  of  hia 
bafineis,  or  if  he  were  to  be  at  expenfe,  by  kxnrm 
leoourfe  to  an  advocate,  to  get^  copies  made  of  aU 
tfaofe  writings.  All  diis  is  pfcvecrted  117  an  injun&ion 
to  the  inferior  jodge  to  fcful  immediately  after  the 
j^peal,  and  without  any  fpecial  order,  all  the  $iBts  and 
Records  to  the  fuperior  tribunal  1^  io  that,  with  that 
fffiftance^  the  four  weeks  above  meacioiied  are  very 
iuftcientforreviring  the  affair,  and  pfoiiouncing  a  new 
fentence.  The  fame  a6bs  often  evidently  fliow,  ehat 
the  grievances  complained  of  and  reprcfcnted  by  the 
i^peUanjt  to  th^  fuperior  court,  are  devc^d  of  all  fouor 
dation.  In  this  cafe,  as  it  would  be  unneceflaty  to  loie 
ttime,  and  to  be  at  new  charges  -,  the  appellant  ought 
htimediately  to  be  call  by  a  decree,  the  caufes  of  which 
Aould  be  fully  related,  containing  the  principal  rea- 
fons  which  direftly  refute  the  complaints  and  grie- 
vances reprefentecj-  Thus,  the  judges  on  the  appeal 
confirm  the  firft  fentence,  which  they  find  equitable, 
without  hearing  the  party  who  has  acquiefced  in  it, 
&nd  who,  )n  his  pleadings,  could  have  done  nothing 
elfe  than  fupport  the  juftice  of  that  fentence.  On  the 
contrary,  according  to  the  procedure  ufual  in  Germa- 
ny and  France,  the  fuperior  judges  dare  not  confirni 
the  fentence,  againft  which  the  appeal  is  made,  be- 
fore the  other  party  have  notice,  and  be  duly  fum- 
nfioned  to  be  heard.  But  when  the  grievances  of  the 
appellant,  have  the  fmalleft  foundation,  and  there  re- 
mains room  for  any  doubt ;  or,  if  the  appellant  bring 
to  light  any  fafts  y^hich  had  not  been  fufficiently  dil- 
cufled,  and  if  he  offer  ^ny  new  proofs,  in  this  cafe 
the  judges  on  the  appeal  are  injoined  to  heftr  the 
parties. 

XXVI. 
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« 

In  order  to  efbijifli  their  rights,  they  produce^ 
within  the  times  prefcribed  by  xht  prdinaoce,  thei^ 
writings^  which  are  called  a  Jedu3hH  *^  exception  or  o^ 
jeSiony  reply y  and  di^  or  rejoinder.     This  divilion  is 
founded  in  reaibn.    There  may  eafxly  be  found  in  th^ 
firft  anfwer^  exception  or  ofajedion,  pleas  or  allege 
dons,  upon  which  the  judge  is  not  in  a  condition  to 
give  fentcnce  before  hearing  the  reply  of  the  demand- 
ant V  and  the  }atter  getting  by  that  means  a  right  of 
proceeding  twice  to  the  eftablifliment  of  his  demand 
or  claim,  natural  equity  requires,  that  th6  defendant 
have  alio  the  privilege  of  a  double  defence  or  duply« 
But  it  is  eafily  perceptible,  that  thofe  allegations  and 
objc&ions  muft  be  limited,  and  that  every  thing  be- 
yond the  above-mentioned  terms  or  days  of  hearing  -f 
ferves  only  to  lengthen,  and  ufually  to  embroil  prp/ 
cedure. 

XXVn.     InftancesX. 

It  was  no  lefs  noceflary  to  determine,  as  the  King 
lias  done,  the  iriftances  or  different  ways  of  proceduce; 
Three  inilances  are  fufficient  for  the  folid  difcuffion  of 
tontroiv:ertiblc  affairs,  of  whatever  kind  they.  be.  In 
order  to  prevent  the  incidents  which  put  aftop  to  de- 
cidons,  advocates  are  dridty  injoined  not  to  under- 
take any  caufe^  itor  to  begin  a/iy  procefs,  before  get- 
ing  freim  their  clients  all  the  information  neceflary  for 
letting  &e  matter  in  a  true  light,  and  enabling  thtf 
judges  to  give  a  juft  dedfion.     If^  notwithltanding 

*  Cisdiiiy  ddnandy  libel,  bill,  charge,  or  indidsneiit. 

f  Accofdiflfg  CO  thcf  Engliih  law,  there  are  in  each  of  the  fotfr 
leni-tinies  four  days  appointed  for  giving  of  jodgmenti,  and  that 
diftiDgiiifhed ;  the  eflbin-day,  the  da/  of  exoeptioa»»  the  da)r  of  re* 
torn  of  writSy  and  day  of  appearance. 

.  X  The  i&fbmce  of  a  caufe  is  fafd  to  be  that  judicial  procefs  which 
is  made  from  the  -conteftatioo  of  a  fuit,  even  to  the  time  of  pronoun* 
cing  fentence  in  the  caufe.    Ajligit  Parergon. 

thofe 
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thofe  pt-ecautions,  the  judges  of  the  firll  inffauice,  br- 
fore  whom  the  procefs  was  begun,  and  even  the 
judges  of  appeal,  have  not  done  juftice  to  whom  it  was 
due,  then  the  party  who  thinks  himfelf  wronged  has 
ftill  the  method  of  revifal,  that  is  to  fay,  the  benefit  of 
the  third  inft'ance,  to  expofe  his  grievances,  by  fol- 
lowing the  procedure  prcfcribed  for  the  inftanCe  of  ap- 
peal. Both  thefe  lafl  inftances  may  be  terminated  lit 
the  fpace  of  fix  months,  and  often  mach.fooner,  by  sc 
decree  pronounced  upon  a  thorough  knowledge  of  the 
matter,  confirming  the  preceding,  or  elfe  changing 
and  refornling  it,  for  the  reafons  of  fa<fl  or  law  inferted 
in  the  decree,  or  added  to  it,  when  they  require  art 
ample  difcuffion  *.  If  it  be  objefted,  that,  notwith- 
ftanding  all  this,  the  counfeUors,  ferjeants  at  law, 
or  magiftrates  of  the  court  or  tribuniil  where  the  finjJ 
fentence  is  given,  however  capable  and  expefrt  they 
be,  may  ftill  miftake,  and  do  wrong  to  one  of  the 
parties,  and  th^t  therefore  it  is  hard  to  deprive  him  of 
any  means  of  getting  that  wrong  redrefled ;  it  is  eafy 
to  anfwer,  that  the  difficulty  will  always  fobfift  were 
the  number  of  inftances  to  be  augmented  to  infiniry  i 

■ 

*  Let  as  here  add  a  reaiark  which  may  fully  (how  how  ht  exad-^' 
vefs  has  been  carried.  It  fomedmes  happens^thata  party  has  gained 
the  caufe  in  the  two  firfl  inftances,  fb  that  he  has  for  him  two  con- 
fiilent  aind  toliformable  fentehces  or  decreed;  that  is  to  fay »' that  th^ 
decree  given  in  the  fecond  inftance,  confirms,  to  ail  intents  and  pur- 
pofesy  the  judgment  pafled  in  the  firft  infbuite.  In  that  caSc  the 
prefumption  is  on  the  fide  of  the  party  who  has  twice  caft  his  adver- 
lary.  if  the  adverfe  party  have  recourfe  to  the  third  and  lai^  in- 
IbiQcei,  and  if  the  two  reporters  gained  give  their  judgment  that 
that  party  is  in  the  right,  and  that  fo  there  is  occafion  to  redify  the 
two  precedinfi[  fentences  or  conformable  decrees,  then  every  mem- 
ber of  the  tribuaal  muft  give  his  judgment  feparately,  and  that^all, 
without  matirally  communicating  their  opintons»  (houM  fend  each 
his  own  to  the  prefident,  that,  after  reckoning  the  votes,  and  diA 
cuffing  anew  the  affair  in  the  ailembly,  there  may  be  given,  agrees 
able^  to  the  plurality  of  voices,  a  decree,  of  which  the  motives  are 
fully  explained,  to  refute  the  reafons  Contained  in  the  preceding 
judgments, 

that 
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that  is  to  fay,  were  proccffcs  perpetuated.     Are  any 
precautions  capable  of  preventing  a  juft  right  from 
being  injured  ?  That  would  be  as  much  as  to  fay, 
that  methods  have  been  invented  to  free  mankind 
from  all  their  imperfeAions.     Plans  of  the  nature  of 
this  aniwer  their  end  when  they  put  things  on  the  beft 
footing  poffible,  taking  men  as  they  are.     Let  us 
conclude  then,  to  return  to  our  fubjeft,  that  the  num- 
ber of  three  inftances  ought  to  be  in  fome  fort  facred, 
and  that  thp  fovercign  Ihould  not  in  juftice  add  to 
them  any  more,  or  name  further  commiflions,  under 
pretext  of  giving  a  prerogative  or  pre-eminence  to 
ibroe  perfbns.    Any  infra6tion  of  the  laws  is  extreme* 
ly  dangerous,  and  the  prince  who  permits  it  gives  his 
fubjei5ts  a  juft  catile  of  diffidence.    When  laws  are  to 
be  eftabliihed,  there  cannot  be  too  great  care  taken 
to  render  them  fuitable  to  the  happinefs  of  the  people  ^ 
but  when  once  they  are  in  force,  the  damage  that 
certain  private  perfons  may  fuffer  from  them,  in  fome 
very  rare  cafes,  is  not  a  fufHcient  reafon  for  altering 
the  rule,  and  violating  the  law.     Thefe  particular 
perfons   themfelves,   were   they  guided  by   reafon, 
would  agree,  that  they  are  in  the  circumftance  of 
making  a  facrifice  for  the  public  good,  which  ought 
always  to  have  the  preference  over  their  own  private 
intereft.     It  is  with  them  as  with  the  apparent  irre- 
gularities of  nature.     They  are*  exceptions  neceflarily 
ariling  from  the  wife  laws  upon  which  God  regulates 
the  government  of  the  world,  and  nobody  can  with-^ 
.  out  folly  pretend  that  God  Ihould  work  miracles  to 
extricate  him  out  of  the  cafes  in  which  thofc  excep- 
tions turn  to  his  difadvantage. 

XXVIIL     Conftitution  of  the  fuperior  tribunals. 

The  fubjeA  of  appeals  being  connefted  with  that 
of  tribunals,  which  we  have  begun,  (§  16.  and  27.), 
let  us  continue  to  explain  the  conftitution  of  thofe 

Vol.  I.  c  tribunals. 
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tribunals.  It  is  a  fubjedt  of  the  utaou)ft  unportao^^^ 
They  arc  pfoaHy  compoCed  of  a  chief  or  prefideoty 
and  a  certauv  nuniber  of  couofeUors,:  ferjeaats  at  lav,^ 
ordinary  judges  or  afieflbrs.  There  is  bdades  this 
the  chancery,  of  which  this  is  not  the  place  to  ipeak. 
The  prefident  lias  the  infpe&ioa  oyer  all  the  other 
members  of  the  tribunal,  and  ka*  concert  with  them  is 
regulated  every  thing  wkhin  the  jor^didtion  of  that 
tribunal.  The  ofdinary  judges  are  in  duty  bound  tor 
undertake  the  l^ibour  prefcribed  to  them  by  the  pre- 
fident.  .  Their  common  aim  is,  thac  justice  be  dona 
without  refped:  of  perfons,  and  without  lofs  of  timc^ 
m  a  manner  ftriAI;  agreeabk  to  the  laws  and  ordl- 
aances. 

XXIX.   Superior  qmUfications  cf  ibe  magifiraies  com- 

fofaig  4bem. 

It  is  eafiTy  wxderftood,  that  the  fuperiority  of  thofc 
tribunals  requires  a  fuperiority  of  talents  in  the  per-' 
fons  compofing  them.  They  ought  to  join  to  an  ac- 
curate knowledge  of  laws  natural  and  civil,  and  to 
the  ability  requifite  for  applying  them  in  the  cafes 
which  occur,  pure  views,,  evident  intentions  of  doing 
jultice  to  every  one,  and  indefatigidjle  care  and  atten- 
tion. Even  order  may  be  expcfted  from  them^  anji 
a  regular  conduft  of  tlteir  domeftic  affairs  ;  for  a  per- 
fon  who  cannot  govern  his  own  houl'ehold,  will  not  be 
more  fkilful  in  governing  his  fellow-fubjedts ;  and 
above  all,  the  confufion  of  his  own  affairs  wiH  make 
him  more  acceflible  to  temptations,  more  eafy  to  be 
corrupted.  This  eonfideration  induced  his  Majefty" 
the  King  of  PrufEa  to  malie  an  ordinance  becoming^ 
his  wifiiom,  that  any  counfclior,  whofe  efFefts  fhait 
come  to  a  competition,  fhould  be  turned  out  of  ht» 
place  eo  ipfo  for  that  Angle  reafon. 

X^-IX.     hnpor lance  of  fbeir  funiiipns. 

So  exalted  a  notion  cannof  be  given  of  the  import- 
ance 
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Mice  6f  the  funflions  of  fiich  as  fit  to  give  judgment! 

in  the  tribunals.     It  is  the  happinefe  of  every  indivi- 

idui^  that  makes  a  whole  family  haj^py,  the  happinef^ 

of  every  ftmily  w4uch  conftitutes  that  of  a  ibciety,  of 

It  toytn^  the  happtneis  of  every  tpwn  which  conftitutes 

Ihtt  of  the  provinttfi,  of  the  whole  (tsxt :  no^,  this 

happineis  confifts  chiefly  in  the  peaceable  enjoyment 

.of  the  advantages  which  you  have  acquired  by  lawful 

means.     But  it  is  the  regularity  of  the  judicatures, 

the  abUity,  the  integrity,  the  vigilance  of  the  magi- 

ftrates,  wbich  are  the  foundation  of  that  happinefs; 

Thence  ^fes  an  equality  aihong  the  fubjefts,  which 

prevents  the  weaker  from  becoming  the  vidim  of  the 

/lioflger,  by  pilaoog  xbx:m  lA  a  common  dependence 

lupon  the  laws,. 

XXXI.  fPl>ence  it  follows  I  bat  the  prince  ought  to/up- 
port  them  with  all  his  authority. 

Thence  this  very  natural  confcquence  arlfes,  that 
^mj^oynient*  of  fo  great  importance  are  to  be  fur- 
isiihed  with  all  the  exterior  aids  which  may  render 
Aem  refpc6hible,  and  efpccially  that  the  fovercigii, 
in  whofe  name  juftice  is  adminiltered,  ought  to  fup- 
port  Acm  wjth  all  his  a^ithority.  The  office  itfelf 
ought  not  only  to  be  put  on  an  honotirable  and  dil* 
tinguifhed  footing,  but  thofc  who  exercifc  it  ought  to 
have  fucH  faltries  as  may  procure  them  relpeA.  The 
nioft  excellent  tilings  may  fall  into  difpara:gement  for 
want  of  this  exterior  relief, 

XXXIL     Deprivation  <>f  unworthy  judges. 

The, main  thing,  however,  it  muft  be  owned,  is 
fWt  to  cleat  the  courts  ^f  juftice  of  all  members 
who  dilhonour  them,  and  who  offend,  either  from 
grois  ignorance  or  malice.  Surely  it  is  being  too  la- 
vi(h  of  our  compafTion  to  beftow  it  on  perlbns  who 
arc  dpprivcd  for  fuch  caufes,  or  rather  our  pity  for 

C  2  their 
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their  fate  is  cruelty  •»  (ince  the  choice  is  viiibly  bctwtrai 
the  perlbnal  intereft  of  a  few  very  defpicablc  perfons 
and  the  happinefs  of  the  whole  fociety.  It  is  only 
after  the  deprivation  of  the  unworthy  judges  that  this 
regularity  in  procedures  can  be  eftablilhed,  and  this 
beautiful  plan  enforced,  which  is  the  fubj^  of  our 
inquiry. 

XXXIIL    Fimaim  of  the;  frtfiient. 

Let  there  then,  if  pofl^ble,  be  only  choice  peribns 
in  the  tribunals,  and  let  us  confider  how  matters  will 
then  happen  in  them ;  that  is  to  fay,  let  us  continue 
to  explain  the  new  regulation.  Firft,  the  prefident» 
who  ought  to  be  fuperior  in  merit  as  well  as  in  rank 
over  his  afleflbrs  the  ordinary  judges,  is,  on  the  one 
fide,  to  be  folicitoufly  watchful  that  they  perform  their 
duties,  and,  on  the  other,  very  attentive  to  his  own 
peculiar  funAions.  He  muft,  before  diftributing  the 
a£ts  *,  himfelf  acquire  a  diftindt  idea  of  the  nature  of 
every  procefs.  He  muft  not,  io  to  fpeak,  lofe  fight 
of  the  chancery  f ,  and  the  adyocates,  •  and  muft  rer 
vife  every  month  the  afts,  to  fee  whether  a£Fairs  be 
difcufied  and  forwarded  as  they  ought,  and  to  reclaim 
thofe  who  negledt  them  by  cenfures,  dr  by  punifh- 
ments.  He  muft  receive,  without  diflinftion,  all  the 
reprefentations  addrefled  to  him ;  the  counfellors 
of  the  whole  college  muft  report  thofe  reprefentations 
at  the  opening  of  the  feflion,  and  the  refolutions  con* 
cerning  them  muft  likewife  be  taken  by  the  whole 
college.  The  prefident,  in  a  word,  is,  as  it  were,  the 
foul  of  the  body  •,  it  is  he  who,  by  direAing  every 

*  Jodicial  a&  ^re  all  thofe  iDnt^rs  which  relate  to  judicial  pro- 
ceedings ;  apd  being  reduced  into  writing  by  a  public  notary*  ar^ 
recorded  by  the  authority  of  the  judge.  Jjlifis  ParergM  juris 
tanonici. 

t  Perhaps  fomewhat  like  the  derka  of  couitii  snd  their  oftcea, 
or  the  fignet-office  in  Scotl^md. 

thing 
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tfciiig  s^reeably  to  the  laws,  is  to  fet  the  whole  body 
to  work^  and  regulate  its  adion. 

XXXrV.  Detail  of  procedures  very  much  Jhartenei. 

The  couniellors  are  obliged  to  fecond  and  affift  the 
prefident,  and  for  that  purpofe  their  afliduity  is  fpe- 
eially  requifite.  None  is  to  abfent  himfelf  on  flight 
and  arbitrary  reafons.  As  the  counfellor  who  reports 
a  caufe  is  henceforth  to  be  anfwerable  for  it,  it  is  ^afi^ 
ly  iinderftood,  that  he  is,  from  that  motive,  fuf&cient- 
ly  induced  to  beftow  upon  it  all  his  attention.  Tlie 
other  parts  of  the  counfellors  duty  is  fufficiendy 
known ;  and  as  they  exercife  the  fon£bion  of  judges 
yointlf  with  the  prefident,  that  agrees  with  the  ideas 
which  we  have  already  explained. 

XXV.    Funffians  of  the  counfellersy  ordinary  judges^  or 

affeffors. 

We  join  under  one  ardcle  feveral  things  fettled  by 
the  new  ordinance,  which  are  of  infinite  fervice  in 
abridging  the  detail  of  pr6cedures.  One  of  the  chief 
things  confifts  in  the  method  preicribed  for  making, 
by  word  of  mouth,  all  the  remonftrances  and  ads 
requilite  for  preparing  a  law-fuit.  Advocates,  when 
thej  undertake  caufes,  are  to  be  furniflied  with  man^ 
dates  from  their  clients.  They  alone  are  bound  to 
prepare  the  caufe,  and  to  appear  on  the  days  of  au- 
dience of  the  court  of  judicature  in  which  they  are 
eftabUfhed.  Before  the  pleading,  they,  or  fuch  as  are 
fubfbtuted  in  their  ^lacc,  when  they  cannot  be  pre- 
fcnt  themfelves,  prefent  their  documents  and  perform- 
ances, in  writing  of  which  the  original  is  added  to 
the  judicial  afts,  and  the  copy  immediately  delivered 
to  the  adverfe  party's  advocate.  They  demand  the 
terms  or  diets,  accordbg  to  the  exigency  of  the  cafes, 
and  make  any  other  requeft  which  is  proper  for  pre- 
pving  the  ca\ife,  inftead  of  the  requefts  or  petitions, 

fummonfes. 


3l»il        A  Vitfr  OP  Tiff  Ktwo*5  FLiliTp 

famm6nks^^  interpellations,  and  othtf r  ads  in' writiiig^ 
which  were  formerly  maide  in  the  courie  <rf  the  prcM 
cefs.  Upon  which,  and  after  briefly  hearing  the  ad^ 
vocate  of  the  other  party,  the  judge,  on  the  protocol^ 
fninute,  or  precedent,  Qiade  on'  that  fubjed^  give^  a 
decree  which  is  openly  declared,  and  pubUfhed-  it  the 
I^Ubwing  hearing.  If  any  incideht  happen  whiclr 
cannot  immediately  be  decided^  the  advocates  aie  re- 
ferred to  the  other  chamber  to  be  more  amply  jded 
^nd  contefi:ed.  The  warrants  are,,  in  confequence^ 
delivered  at  the  rolls  or  regifter^  or  fit  the  chancery  $ 
and  this, faves  all  the  time  and  esepenfe  which  it  cofis 
to  the  parties,  to  dvMf  up  the  requefts  or  petidons^ 
and  to  get  the  decrees,  fummonfes,  and  odier  ads, 
notified.  Another  important  precaution  is^  that  no 
reprefentation  be  received,  unlefs  it  be  figned  by  an 
advocate.  For  it  is  the  advocate's  bufinefs  to  fign 
none  that  are  irregular,  and  to  draw  the  memorial 
himfelf,  according  to  the  tenor  of  the  Ofdinance,  for 
}iegle6b  of  which  he  is  immediately  fined*  If  any  ob- 
itinate  client  will  proceed,  and  negle|£fc  thofe  forms,; 
he  muft  be  left  to  his  own  hazard ;  or,  if  the  advo^- 
date  aflift  his  client,  he  is  to  take  a  declaration,  ex« 
J>re(ring  how  he  would  have  difiliaded  him  froni 
pufhing  the  affair  in  queftion,  and  reprefented  the 
confequence^  of  {o  doing,  which  then  refledfc  upon 
the  client.  Arid  that  it  may  s^pear  that  no  com*^ 
plainer  is  abandoned,  and  deftitute  of  afliftance,  the 
advocate  is  to  eiq;)lain  to  thp  perfons  making  fuch 
complaints,  the  reafons  which  induce  the  court  to 
pay  no  regard  to  tbejr  grievances.  Befides  this  therd 
is  a  feparace  advocate  appointed  for  the  poor.  Can  it 
efcape  attention  how  fidutary  thofe  regulations  are, 
and  how  fcrv  iceable,  both  for  abridging  of  law-fuits, 
and  for  clearing  them  of  the  mifchiefs  confequenc 
upon  them  ? 

XXXVI." 


jQCKVJ.     Pfo^Vh  procf/rat^B^  or  agmts^  ahrogatei. 

The  ppocurators  formerly  coUetSled  the  infortna-^ 
tions  or  charge)  and  wer^  mtruftttd  with  almoft  the 
whde  ttanagement  c^  the  fuk.  The  new  ordinance 
enadsy  "that  advocates  only  fliould  attend  to  thofe 
fundions^  and  by  tliat  means,  diiburdening  the  di- 
cnts  of  a  v«y  ^reat  eypenfe,  abrogate  irretrieveably 
the  office  of  procurators^  and  rid  the  ibciety  of  a  very 
Boxious  vermine.  It  is  dien  henceforth  the  advocates 
bufmeis  cacefuUy  to  inform  themielves  of  all  the  cir« 
cumftances  before  commencing  the  fuit.  They  ought 
to  be  dioioughly  informed  of  the  proofs  before  mo* 
Ting  die  eoH^^tnt;  colleft  the  written  decuments^ 
inftruineivts^  4>r  inftruftions^  and,  in  general,  provide 
and  pRxipce  every  thing  rhat  may  effefkually  and  lb« 
lidly  prepare,  and  fpeedily  terminate  ^aulbs.  It  is 
eafy,  after  this,  to  frame  a  notion  of  the  poflibility  of 
profecuting  law-fuits  without  any  interruption,  and 
bnn^Dg  them  at  once  to  a  conclufion.  For  when 
the  ad\'Qca!teSy  on  undertaking' the  caufe,  are  poflefied 
of  aU  the  mformations^  they  may  immediately  pro^ 
ceed  to  the  proof  There  are  ceruin  times  aj^inted 
for  ^hat  purpofe,  on  pain  of  lofmg  the  caufe,  and  the 
teafbns  of  chat  are  the  fame  as  we  have  explained  ia 
^leaking  of  tbe  terms  of  an  appeal. 

XXXVII.    Whether  or  not  abfent  parties  can  fiiffer  from 

fbo/e  regulations^ 

It  iriU  uadaubtedjy  be  pbjeded,  that  this  rea^i- 
Uek  cf  dUpatch  will  be  very  prejudicial  tp  the  ab« 
Stnt,  ncid  to  all  perfoRs  hindered  by  lawful  impedi-n 
Stents,  (ince  it  wiU  deprive  them  of  the  time  anc) 
^pc^iinity  rf  regularly  ftating  tljeir  cafe,  or  dc-* 
ducing  their  right.  But  thi^  difficulty  .i$  already 
obviated  with  regard  to  the  demandant,  fince  it  is 
requifite,  as  has  juit  been  feen,  that  the  caufe 
be  fuUy  fjrepjp-ed  ^jSwre  it  t>F  brwgtt  into  court, 

that 


F^^ 
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that  he  is  at  full  liberty  to  take  all  the  time  ne« 
ceflary  for  preparing  it,  and  that  the  advocate  him- 
felf  is  not  to  undertake  it  till  he  fee  it  in  a  condition 
of  being  pufhed  and  determined  within  the  {pace  of 
time  prefcribed ;  and  as  to  the  defendant,  it  is  ex-* 
tremdy  rare  that  he  can  fufier  from  the  aboye-menti-' 
oned  regulations.  Let  us  fuppofe,  for  example,,  that 
an  abfent  officer,  or  any  other  perfon  lawfully  hinder- 
ed, were  attacked ;  it  is  determined  that  the  defen-- 
dant  may  firft  expofe  his  hinderances,  and  demand  a 
term  or  diet,  in  order  to  have  time  for  coUe&ing  his 
reafons  of  defence ;  which  ihall  be  granted  him  as* 
flxall  be  thought  fuitable  to  his  circumftances,  and 
that  the  procedure  fhall  not  be  begun  till  after  chat 
term  or  diet  be  expired.  It  is  not  in  the  power  of 
man  better  to  provide  againft  all  events. 

XXXVni.    ji  lime  determined  for  reports. 

One  of  the  greateft  abufes  in  tribunals  was  the  di'- 
latorinefs  of  counfellors  in  making  reports,  which 
frequently  lingers  with  them  feveral  months.  That 
has  been  remedied.  There  is  no  report  but  muft 
be  difpatched  in  eight,  or  at  moft  in  fifteen  days,  ac-* 
cording  as  it  contains  more  or  Icis  work ;  and  if  it  were, 
in  certain  cafes,  abfolutely  necefTary  to  exceed  that 
fpace,  it  could  only  be  after  producing  the  proofs  of 
that  neccffity  to  the  prefidenti  Thotc  who  fay  it  is 
impoITible  to  execute  that  regulation,  and  that  caufes 
mufl  acquire  a  certain  maturity,  exprefs  themfelves 
with  very  little  accuracy.  For  what  is  the  maturity 
of  a  caule  but  its  full  and  folid  preparation ;  and  has 
not  experience  juft  given  examples  by  thoufands,  that 
that  preparation  may  eafily  be  perfeded  in  the  ^ace 
9f  time  allotted  for  it  ? 

XXXIX.    Sending  aSls  to  the  ufnverfities  abrogated, 

A  very  fingular  cuftom  prevailed  in  law^faits,  which 

however 
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fcowever  rarely  failed  of  being  ufed  in  all  caufes  of 
confiderable  value,  which  was  the  fending  to  the  uni- 
vcrfitics  the  a£ts  of  a  prepared  procefs,  in  order  to 
be  decided.  Poor  parties  ufually  fared  very  ill  by  fo 
doing.  Befides,  a  profeflbr  who  had  no  pradice  in 
law,  or  the  rules  of  court,  who  had  never  fat  in  any 
tribunal,  and  who  was  not  even  acquainted  with  the 
cuftoms  of  the  country,  received  the  moft  compli- 
cated and  intricate  caufes  to  unravel  and  decide.  Sup- 
pofe  him  capable  to  give  folutions  of  the  queftions 
in  equity,  and  explications  of  the  laws,  many  other 
things  are  neceflary  for  pronouncing  a  fentence,  and, 
as  circumftances  vary  infinitely,  the  unravelling  of 
thofe  circumftances  requires  fome  degrees  of  at- 
tendon  and  patience,  which  thofe  profeflbrs  were 
not  in  a  condition  to  beftow  upon  them.  And  indeed 
experience  proved  that  thofe  univerfity-decifipns  end- 
ed only  in  exceflive  and  fruitlefs  delays.  The  afts 
fomerimes  remained  abfent  months,  and  even  years, 
and,  when  it  was  a  foreign  univerfity,  there  were  no 
methods  of  compelling  it  to  determine,  and  to  return 
the  arts.  And  indeed  the  King,  fully  informed  of 
thofe  abufes,  had  already,  two  years,  before,  abolifhed 
a  cuftom  fo  prejudicial.  The  rock  intended  to  be 
fhunned  by  carrying  caufes  from  tribunal  to  tribunal^ 
namely,  of  falling  twice  into  the  hands  of  the  fame 
judge,  is  fufficiently  avoided  by  the  methods  of  ap- 
peal above  mentioned.  I  do  not  think  it ,  is  pre- 
tended that  any  oppreflion  is  to  be  dreaded  from 
the  Great,  becaufe  the  fuperior  tribunal  gives  its 
judgment  in  the  fame  diftrift  in  which  the  caufe  was 
firft  tried.  It  is  not  under  the  government  of  a  juft 
and  powerful  monarch,  in  whofe  eyes  ail  his  fubjefts 
ai«  equal,  that  we  need  to  dread  feeing  juftice  fo 
wrcfted.  And  if  the  King  had  other  notions,  where 
ihould  we  find  means  to  prevent  injuftices  ? 

Vot.L    .  4  XL* 
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XL.     Stated  rule  of  appeals  and  inftances. 

Nothing  then  certainly  is  better  regulated  than  the 
appeals  and  ioftances.  .  You  appeal  firft  from  the  in- 
ferior to  the  fuperior  judicatory,  who  fometimes  dif- 
patches  you  in  four  weeks  time.  Thefe  are  two  in- 
ftances. The  third  is  by  appeal  to  the  tribunal  i  and, 
to  prevent  caufes  from  being  p^traded  there,  the 
wife  precaution  has  been  taken  that  proceflcs  de- 
pending at  this  laft  inftance  fliould  be  previoufly  pre- 
pared, and  that,  after  the  parties  (hould  efbablifh 
their  fafts,  the  ads  fliould  be  fent  to  the  examination 
of  the  tribunal,  to  give  a  final  decree  withoyt  further 
appeal. 


PRE. 


R      E       F      A      C       E. 


rlougA  the  Kingi  by  the  publication  of  the 
Frcdcrician  Code,  drawn  up  according  to  the 
plan  which  he  himfelf  had  given  for  the  reformation 
of  judicial  proceedings,  has  happily  attained  the  fa- 
latary  end  which  he  propofed  to  himfelf,  of  prefcribing 
one  complete  procedure,  which,  being  exadly  ob- 
feryed  by  the  courts  of  judicature,  brings  to  a  de- 
termination all  fuits  in  the  Ipace  of  one  year,  reckon- 
ing from  the  day  of  litifcotiteftation,  or  the  firft  plead- 
ing of  the  caufe :  as^  notwithftanding,  it  has  hap- 
|)ened,  that  fuits,  inftead  of  being  diminifhcd,  are. 
On  the  contrary,  incrcafed,  from  the  fijcility  which 
the  parties  have  found  in  procuring  juftice,  without 
great  charges :  this  has  occafioned  his  Majefty,  whofc 
knowledge  is  equally  profound  and  certain,  to  in- 
quire into  the  rife  of  law  fuits,  and  the  means  not 
only  of  (hdrtcning,  but  even  of  preventing  them. 

S  J. 

fteafon  arid  experience  prove,  that  fuits  principally 
irife  from  the  lincertaint}'  of  laws  j  cne  certain  law 
then  muft  be  eftabliflied,  which,  by  laying  down  folid 
principles^  may  be  applied  to  all  the  caies  that  occun 

it  is  truly  fiirprilihg,  that  neither  the  Romans,  who 
were  as  remarkiible  for  their,  tafte  in  the  fciences,  as 
for  their  fkill  in  arms,  nor  the  German  emperors, 
have  thought  of  caufing  to  be  compiled  and  publifhed 
one  certain  law ;  that  is  to  fay,  a  body  of  law  reduced 
into  a  fyftem,  containing  the  whole  of  jurifprudence, 

d  2  ranged( 
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preface!. 


ranged  in  the  moi^t  natural  and  convenient  ordeiV 
with  the  general  principles  on  every  lubjeft^  and  the 
ronfequences  flowing  from  them. 

§3. 

It  is  a  known  faft,  that,  in  the  time  of  her  firft 
kings,  Rome  enjoyed  no  certain  law ;  the  arbitrary 
decifions  of  the  ibvereign  conftituted  the  laws,  which 
were  collected  into  one  volume  by  Papirius^ 

§+• 
The  Roman   republic,  after  having  expelled  her 

kings,  aboliflied  all  the  laws  which  they  had  enafted, 
and  remained  twenty  years  without  laws.  After- 
wards the  law  of  the  Twelve  Tables,  which  flic 
brought  from  Greece,  not  being  fufiicient  to  fland 
for  an  univerfal  law,  two  magiflirates  called  duumvirs^ 
and  afterwards  the  college  of  pontiffs,  got  authority 
to  interpret  that  law-  This  college  deputed  every 
yeir  one  of  its  own  menibers  to  inftrudt  the  parties 
m  the  method  of  intenting  their  adions,  and  that 
order  fubfift:ed  for  near  an  hundred  years. 

At  the  fame  time,  feveral  private  perfons,  of  ex- 
perience in  judicial  proceedings,  took  upon  them  to 
interpret  the  laws,  and  to  give  anfwers  to  the  parties 
who  cortfulted  them  •,  that  is  to  fay,  they  gave  them 
advice,  and  direfted  them  in  the  profecutioft  of  their 
fuits.  New  laws  were  alfo  made  on  occafion  of  the 
new  cafes  which  occurred^  Thofe  which  the  fenatc 
made  with  the  approbation  of  the  people,  were  pecu- 
liarly called  laws :  thofe  which  the  ediles  enafted,  were 
called  adilitia  ediSla :  thofe  of  the  people,  fkbifdta ; 
and  thofe  of  the  prastors,  ediSIa  pratoria. 

§  5- 
From  this  vaft  number  of  laws  of  all  kinds  nothing 

fould  refult  but  the  utmofl:  uncertainty  ^hat  wis 

law.     This  fuggetted  to  the  celebrated  Cicero  the 

thought 
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thought  of  drawing  up  from  that  immenfe  number  of 
laws,  one  rational  and  tonne£fced  fyftem,  as  Aulus 
GeUius  informs  us ;  but  that  defign  was  never  exe* 
cuted^ 

§6. 

Julius  Caefar  was  very  fcnfiblc  of  this  cohfufion  of 
the  Roman  laws :  he  particularly  obferved^  that  the 
^niwers  of  the  lawyers,  which  were  eftcemed  as  fo 
many  oracles,  were  the  chief  caufe  of  this  confufion^ 
every  one  taking  upon  himfelf  to  give  anfwers; 
wherefore  he  took  from  private  pcrfons  all  authority 
to  give  anfwers  on  law-fubje£ts :  a  circumftance  which 
is  related  by  Cicero. 

He  formed,  at  the  fame  time,  a  defign  to  arrange 
the  laws,  confufedly  dilperfcd,  into  a  better  order,  and 
to  compofe  out  of  them  one  general  and  complete 
fyftem  -,  but  his  untimely  death  did  not  allow  him  to 
accompliih  his  fcheme.  No  more  is  neceffary  for 
Ihewing  that  Cicero  unjuftly  blames  Caefar  for  having 
difcharged  thofe  interpretations,  which  were  very  hurt- 
ful to  the  republic. 

The  uncertainty  of  law  increifed  under  the  Em- 
perors who  fucceeded  Julius  Caefar.  AugUftus  found 
himielf  obliged  to  reftore  to  the  lawyers  the  libei*- 
ty  of  giving  anfwers*  For  there  was  no  general 
rule  teaching  to  judge  of  the  goodnefs  or  badnefs  of 
a  caufe,  and  pointing  out  what  a<flion  ought  to  be 
intented,  and  how  to  proceed  in  it* 

Auguftus  had,  neverthelefs,  the  precaution  to  re- 
ftrain  that  liberty,  and  granted  it  only  to  confeiledly 
learned  men^  in  which  he  was  imitated  by  his  fuc- 
ceflbrs. 

§8. 

The  fenate,  to  which  luul  been  left  the  fhadow  ,ot 
that  authority  which  it  enjoyed  in  the  time  of  the 

W"  commonwealth, 
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commonwealth,  publifhed  every  day  new  laws.  They 
were  followed  by  a  deluge  of  imperial  conftitutions^ 
of  which  Hermogenes  and  Grcgoiy  made  two  collec- 
tions. The  lawyers  alfo  continued  to  give  their  an- 
fwers,  which  were  efteemcd  as  fo  many  laws  ;  fo  that 
under  the  firft  emperors  the  confuiion  increafed  fo 
much,  that  it  was  not  poflible  to  draw  from  this  mul- 
tiplicity of  laws  materials  for  forming  a  fcheme  of  a 
fyftem  of  juriiprudence. 

ft 

Adrian  wanted  to  remedy  thcfe  inconvcriiencies,- 
and  caufed  to  be  collefted  into  one  volume,  by  the 
lawyer  Salvius  Julianus,  all  the  edifts  of  the  pra&tors 
moft  efteemed  for  their  equity,  and  ranged  them  under 
different  titles^  comprifed  in  fevend  books,  to  which 
he  gave  the  name  of  The  perpetual  ediif. 

But,  I .)  As  this  was  a  fimple  coUcftton  of  thofi 
edifts  -,  2.)  As  no  order  was  obfcrved  in  the  titles  and 
books^  the  fubjefts  being  there  corifufcdly  coUeft- 
fed ;  3.)  As  the  general  principles  on  every  fubjeft 
were  not  determfiied ;  and,  4.)  As,  befides  the  pre- 
ceding laws,  the  edifts,  the  decrees  of  the  fenate, 
the  anfwers  of  the  lawyers,  and  the  imperial  confti- 
tutions,  remained  in  force,  the  uncertainty  of  law 
was  always  the  fame. 

§  10. 
After  the  death  of  Adrito,  jurifpruderice  became 
ftill  more  uncertain  :  what  contributed  to  this  was,* 
that  the  lawyers  of  that  time,  and  efpecially  Pompo^ 
hius,  Calliftratus,  Paulus,  Ulpianus,  and  Caius,  be- 
gun to  make  commentaries  upon  the  Perpetual  Edift,^ 
giving  to  it,  it  their  plcafure,  explications,  limita- 
tions, ampHfications,  and  exceptions;  and,  befides, 
hot  being  agreed  among  themfelves,  the  decifion  of 
caufes  depended  chiefly  on  the  good-will  of  the 
jiidges. 
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S  ". 

Theodofius  the  younger  took  another  method^  but 
which  speared  ridiculous  to  all  men  of  fenfe.  He 
publiihed  an  edi£fc  by  which  he  gave  the  ftrength  of 
a  law  only  to  certain  books  of  the  ancient  lawyers^ 
ordering  that  ufe  Ihould  be  made  of  noi>e  but  of  thoic 
of  Ulpianus,  of  Paulus,  qf  Caius,  and  of  Papinianus : 
moreover,  he  ordered,  that,  in  cafes  where  they  were 
not  of  the  fame  opinion,  the  majority  fhould  be  fol*- 
lowed ;  that  the  decifions  of  Papinianus  ihould  be 
preferred  to  the  fentiments  of  all  the  reft. 

The  lame  Theodofius  coUeded  all  the  conftitutions 
of  the  Chriftian  emperors,  and  comprifed  them  in  fe« 
veial  titles  and  books.  This  code  of  Theodofius  wa^ 
very  much  efteemed  for  a  long  time  in  the  Eaft.  The 
learned  God^froi  has  given  an  edition  of  it,  with  the 
addition  of  his  own  remarks. 

§  12. 

But  that  furely  was  not  a  way  to  eftabli{h  one  cer- 
tain law.  The  books  of  thofe  lawyers  were  very  far 
from  forming  a  complete  fyftem ;  neither  did  they 
fetde  general  principles,  applicable  to  particular  cafes. 
"What  a  trouble  muft  it  have  been  to  run  over  all 
tbofc  books  in  every  cafe,  to  difcover  the  majority  i 

The  Theodofian  Code  being  alfo  but  a  collection 
of  imperial  conftitutions,  which  decided  particular 
qdes,  had  the  fame  defeds  as  the  perpetual  edift. 

Thus,  till  the  time  of  Juftiuian,  the  Romans  lived 
inconteftably  in  a  great  uncertainty  with  regard  to 
law.  That  Emperor  juftly  complains  of  this,  and 
affirms,  that,  for  the  thirteen  centuries  which  had  pa(& 
ed  from  the  foundation  of  the  empire,  till  his  own 
reign,  the  Ronums  never  had  one  certain  eftabliihed 

w. 

S  14^ 
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And  indeed  that  emperor  took  the  reformation  of 
the  judicatories  much  to  heart. 

1.)  He  caufed  to  be  coUefted  into  one  volume  all  the 
Imperial  conftitutions  included  in  the  three  codes, 
namely,  the  Gregorian,  the  HermogemaUy  and  the  Theodo^ 
JkaHy  and  added  his  own  to  them.  The  whole  wds  pu->- 
blifhed  under  the  title  of  the  Rpvifed  Code  of  JuJUman^ 
and  under  that  of  the  Novels, 

2.)  But,  as  thofe  conftitutions  decided  only  particu^ 
lar  cafes,  and  confequently  were  not  fufiicient  to  form 
one  common  law,  he  caufed  extracts  to  be  made  from . 
the  books  of  the  old  lawyers,  which,  he  fays,  were 
to  the  number  of  two  thoufand  volumes,  and  had 
them  arranged  under  different  titles,  in  fifty  books, 
which  he  called  Digefts  or  PandeSs,  becadfe  the  whole 
fubjeA  of  jurifprudence  is  comprehended  and  put  in 
order  in  them.  It  cannot  be  denied  but  that  book 
contains  an  inexhauftible  treafure  of  jurifprudence, 
and  includes  all  the  matter  neceflary  to  form  one  com- 
mon and  univerfal  law.  That  work  deferves  the 
greater  efteem,  that  the  ancient  lawyers,  to  decide 
particular  cafes,  had  no  other  rule  but  reafon  and 
common  fenfe ;  fo  that  it  may  truly  be  faid  that  col- 
lection contains  all  the  law  of  nature,  as  far  as  it  con-^ 
cerns  civil  focieties, 

S  15- 
Law  however  was  never  more  uncertain  than  it  was 

after  that  period.     If  Juftinian,  inftead  of  getting 

all  thofe  extracts  collected,  had  ordered  one  good  iyftem 

of  law  to  be  compiled ;  had  he  caufed  the  fubje£ts  to 

be  arranged  in  conformity  to  the  three  objefts  of 

law,  as  he  has  done  in  his  Inftitutions,  and  had  the  ge* 

neral  principles  on  each  fubje£t  been  determined,  one 

might  have  had  a  notion  of  jurifprudence,  and  might 

have  hoped  to  get  one  certain  and  unchangeable  lawy 

But 
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But  Juftinian  having  fuficred  the  fame  defers  to 
(ub(ift,  which  before  had  rendered  kw  uncertain, .  it 
ftill  renuined  fuch  iA  fucceeding  times. 

Indeed;  by  glancing  over  the  body  of  Roman  law, 
one  may  be  convinced,  i.)  That  thoic  who  compiled 
it  have  hot  frantjed  a  fyftem  -,  2.)  That  they  have  not 
given  the  firft  place  to  the  general  principles;  3.)  That 
they  have  not  drawn  the  confequences  from  them  in 
the  moft  natural  order :  but,  4.)  That  they  have  btcn 
(atisfied  with  making  fimple  extracts  from  the  two 
thoufand  volumes  above  mentioned ;  andj  5.)  That 
thofe  extracts  are  very  often  mutilated ;  and,  6.)  Even 
contradiftory.  7.  They  hive  placed  the  lubje<^ls  fo 
confufedly,  8;)  As  well  as  the  books  and  titles  of 
that  body  of  Uw,  that  it  was  not  poflible  to  deduce 
from  it  orte  gcnertll  and  common  law  ;  fo  much  the 
morCj  9.)  That  fome  titles  have  been  inferted  in  it 
which  treat  of  nothing  but  the  forms  of  proceedings; 
and  that  thereby  the  connexion  of  the  law-fubjefts 
is  interrupted.  Thence  it  follows,  that,  in  order  to 
give  a  well-foUnded  legal  decifion,  a  judge  mull  have 
got  by  heart  all  the  extrafts,  and  have  a  memory 
mfficiently  retentive  to  recoiled,  in  every  caufe,  the 
article  of  the  law  on  which  his  decifion  was  to  be 
founded. 

...         S16. 

What  Juftiriian  writes  to  the  fenate  may  then  be 
ifcgarded  as  a  real  Grecian  rodomontade,  that  he 
had  undertaken  a  thing,  which  indeed  his  predecef- 
fors  had  in  their  thoughts^  but  which  they  had  never 
been  able  to  execute ;  a  thing  which  there  was  no 
realbn  to  expeft,  and  which  all  mankind  regarded  as 
impoflible,  ind  above  the  ftrength  of  human  under- 
ftanding:  as  if  it  had  been  lb  great  a  matter,  for  five 
6r  fix  able  lawyers,  in  the  fpace  of  three  years,  to 
make  an  extraft  from  two  thoufand  volumes.  What 
we  have  remarked  of  the  defects  of  this  body  of  law. 

Vol.  I:  c  was 
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was  the  caufe  of  its  being  in  fp  fmall  eftimatioit  iri 
ibme  hationsy  that  they  forbade,  under  pain  of  deaths 
to  ufe  it ;  as  the  hiftorians  of  Spain^  Sweden,  and 
Denmark^  teftify.  See  Ludewig  in  different,  jur.  Ram. 
et  Germ.  cf.  L  in  intrdtu^  %  3. 

§  17- 
The  Hcnnatvs  never  then  had  one  certsun  lawv 

v^htch  may  likewife  be  faid  of  the  empire  of  Germa- 

ay,  dowi>  to  our  own  times. 

S  18. 
Indeed  before  the  Roman  law  was  received  in  Ger- 
many (which  happened  in  the  thirteenth  century),? 
every  ftate  had  its  owa^  laws,  which  were  collefted 
by  Lindenbrog,.  Goldaft,  Baluze,  &c.  and  of  which 
lame  veftiges  may  be  feen  in  the  collections  of  the 
Saxon  and  of  the  Swabian  law,,  called  Sachfen  und 
Scbwaben-Spiegel  \  but  allthofe  laws  were  very  concife,, 
and  afforded  rules  only  on  a  few  cafes ;  befides,  they 
did  not  form  a  fyftem,  nor  eftablifh  general  principles  j. 
whence  k  neceffarily  happened  that  moft  caufes  were 
arbitrarily  decide4»> 

S  19- 
But  wiien  the  Roman  law  wias  im:rodu(;ed  into 

Italy,  and  publicly  taught,  it  waSy  on  account  of  the 
great  number  of  its  decrees,  and  their  equity,  like- 
wife  infenfibly  introduced  into  Germsiny,  about  the 
end  of  the  thirteenth  artd  begifnning  of  the  fourteenth 
century.  The  doftors  educated  in  the  uttiverfities  irt 
the  knowledge  of  the  RbniaA  laws,  exercifed  the 
funftioris  of  judges  or  of  advocates^  and  drew  brevi- 
ates  of  the  cafes  according  to  the  Roman  law ;  whence 
it  happened,  that  Germany,  which  till  then  had  but 
one  uncertain  law,  had  at  that  time  two  laws  equally 
niKertaiA. 

In 
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In  the  13  th  century  the  decrees  of  Pope  Gregory, 
or  what  is  now  called  the  Canon  law,  were  received, 
which  formed  a  third  uncertain  law.  And  as  none  of 
thofe  received  laws  had  fixed  and  certain  principles, 
the  advocates  had  an  opportunity  of  perplexing  the 
laws,  and  the  judges  of  giving  fentence  according  to 
their  own  pleafure,  and  of  extorting  money  from  the 
fubjeds. 

§  20, 

This  inclined  the  Emperor  Frederic  IIL  to  abolilh, 
in  fome  fort,  the  Roman  law  in  Germany,  by  a  refo- 
lution  of  the  empire,  in  1 44 1 ,  about  fifty  years  after  it 
had  been  introduced.  For  this  purpofe,  i  •)  He  allowed 
only  a  certain  number  of  dodors  of  law,  eftablifhed  in 
the  univerfities,  to  give  anfwers  on  law-fubjeds  -,  or- 
dering, at  the  fame  time,  their  anfwers  to  be  made  con- 
formable to  the  received  and  approved  laws.  2.)  He 
prohibited  all  other  doftors  to  fit  in  the  judicatories, 
and  to  give  counfel  to  the  parties*  In  fine,  3.)  He 
ca/hiered  all  the  advocates,  becaufe  they  perverted 
the  laws  at  their  own  pleafure,  and  ruined  thofe  who 
were  obliged  to  have  proc^fie^* 

§21. 

It  may  eafily  be  judged  that  this  refolution  of  the 
empire  fcarcely  introduced  more  certainty  into  the 
jurtjpruience  of  Germany.  The  defefts  of  the  Ro* 
man  law,  and  the  contrariety  of  its  fi.atutes  to  thoie 
of  Germany,  fubfilled  as  before  *,  and  the  dodors  who 
uuffht  in  the  univerfities,  as  well  as  the  judges,  being 
autnorifed  to  determine  what  laws  had  been  appro- 
ved, and  what  not,  all  law  continued  uncertain  and 
arbitrary.  Even  thofe  arrangements  were  not  of  long 
duration ;  for  Maximilian,  fon  of  that  Emperor,  when 
he  eftablifiied  the  chamber  of  juftice  of  the  empire, 
introduced  into  it,  at  the  fame  tinie,  the  Roman  law, 
and  ordered  that  it  fhould  be  regarded  and  obferved 

C  Z  as 
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as  a  written  imperial  and  common  law,  which  was  rc^ 
folved  in  the  diets  of  the  empire  as  eariy  as  the  years 
1495  and  1500. 

§  22. 
The  uncertainty  of  law  found  in  the  coUeAion  of 
the  Roman  laws  had  ilill  been  tolerable,  if  Juftinian's 
prohibition  to  make  any  commentary  on  that  body  of 
law  had  been  obferved  i'  for  the  advocates  and  judges 
wouKl  have  been  obliged  to  abide  folely  by  the  laws,  to 
inquire  into  their  true  meaning,  and  to  comprehend 
better  than  they  have  done  their  fpirit,and  the  principle 
on  which  they  were  enafted.  Ip  place  of  that  there  ap- 
peared in  Italy,  in  France,  in  Spain,  and  efpecially  ii^ 
Germany,  a  multitude  of  commentators,  who,  in  the 
explication  of  the  Roman  laws,  invented  fo  many  limi- 
tations, exceptions,  and  amplifications,  that  the  advo- 
cates had  a  fine  opportunity  of  eluding  their  meaping; 
and  indeed  they  began  in  their  pleadings  no  longer  to' 
cite  the  laws,  but  the  do£tors.  The  judges  likewife,  in* 
ftead  of  examining  the  law,  and  taking  the  fpirit  of  it, 
followed  the  opinion  received  by  moft  of  the  doAors^ 
which  was  called  following  the  ammon  opinion.  The; 
number  of  commentators  being,  in  fucceeding  times, 
greatly  multiplied,  fo  that,  in  doubtful  cafes,  there 
were  a$  manydoftors  for  the  affirmative  as  for  the 
negative,  it  happened  that  the  advocates  cited  the 
common  opinion  againit  the  common  opinion ;  and  as  the 
judges  were  at  liberty  to  follow  the  opinion  of  what 
dotftor  they  pleafed',  all  law  remained  uncertain  and 
arbitrary.  The  abufe  went  fo  far,  that  when  an  ad- 
vocate copld  produce  in  favour  of  his  caufe  an  opi- 
nion of  any  doftor  in  law,  neither  he  nor  his'  client 
qould  be  condemned  in  cofts . 

§  23. 
This  unhappily  is  ftill  in  Germany,  even  ift  our 
days,  the  cafe  of  the  adminiftration  of  juftice. 

I.)  All  the  dcfefts  of  the  confufed  coUeftion  of  the 

bodjF, 
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{xxly  o£  Roman  law  fublift,  as  they  have  been  men- 

poned,  §  15- 

2.)  The  confufion  refulring  from  the  different  in- 
terpretations given  to  the  laws^  by  the  commentators^ 
as  well  as  of  the  opinions  and  decifions  of  the  law- 
yers, with  which  the  public  is  every  day  overcharged, 
likewife  fubfift,  and  render  law  uncertain  and  arbi- 
trary. 

3.)  The  contrariety  between  the  Roii^an  law  and 
the  German  is  ftiU  the  fame-,  and  fome  modern 
doctors  have  only  increafed  the  confufion  and  per- 
plexity, by  renewing  and  fearching  out,  from  their 
own  authority,  and  without  nece0ity,  the  law$  and 
ancient  cuftoms  of  the  ftates  of  the  empire. 

S  24. 
There  have  been  in  this,  and  the  preceding  century, 
feveral  learned  men,  remarkable  for  their  knowledge 
and  probity,  who,  thoroughly  fenfible  of  thofe  difor- 
ders,  have,  for  that  reafon,  wiflied  that  a  total  refor- 
mation in  judicial  proceedings  niight  be  deviled. 

8  25- 

There  have  even  been  feverals  who  have  publiflied 
plans  of  a  new  code  or  body  of  law. 

« 

§  26. 
The  German  Emperors  themfelves  have  feveral  times 
caufed  to  be  propofed  in  the  diets  of  the  empire/  a  re- 
formation of  jiidicial  proceedings,  and  detpanded  of 
the  ftates  to  give  their  opinipn  of  this  fubjeft :  but 
all  the  deliberations  an4  refolutions  of  the  empire 
have  had  nothing  in  view  but  better  to  regulate  pro- 
cedures, and  to  correct  fome  abufes  introduced  into 
the  courts  of  juftice  of  the  empire.  There  was  no  in- 
tention of  forming  one  general  and  certain  law. 

Some  ftates  of  the  empire  have  indeed  caufed  certain 

bodies 
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bodies  of  law  to  be  drawn  up,  among  which  thofe  of 
Saxony,  of  Magdeburg,  of  Lunenburg,  of  Pruflia,  and 
of  Wirtembcrg,  chiefly  defervc  commendation;  but 
none  of  thoie  codes  forms  one  univerfal  law,  nor  ia^ 
eludes  all  the  fubjeAs  of  law.  Neither  arc  they  re-r 
duced  into  the  form  of  a  fyftem,  nor  do  they  contain 
general  principles  on  every  fubjed.  Ip  moft  of  them 
they  have  reftridcd  themfelves  to  regulate  the  pror 
ceedings,  and  to  decide  doubtful  cafes,  with  rei^iSfc 
to  which  the  doftors  were  not  agreed. 

N,  B.  And  this  is  the  reafon  that  in  all  thofe  bo-r 
dies  of  law  a  recourfe  to  the  Roman  lawS;  has  been 
fuffered  to  continue  *,  fo  that  the  uncertainty  of  law 
fubfifts  in  thofe  countries  as  before^ 

§  28. 

His  Pruflian  Majefty,  whofe  views,  arc  infinitely 
inore  extenfive,  fet  about  this  matter  in  a  more  folia 
manner.     He  ordered, 

I.)  To  compile  one  general  law  for  the  country, 
comprehending  all  the  laws  of  civil  fociety,  fetting  on 
every  fubjeft  the  general  principles  firft,  in  order  to 
deduce  the  confcquenccs  neceflarily  flowing  from 
them ;  and  thus  to  fojrm  an  uniyerfal  fyfl:em,  applir 
cable  to  all  the  fliates  who  take  reafon  for  the  rule  and, 
foundation  of  their  laws. 
.    For  this  purpofe, 

2.)  The  rational  and  natural  fyftem  of  the  ancient 
lawyers  was  )aid  down  for  a  foundation,  which  the 
Emperor  Juftinian  alfo  followed  in  his  Inftitutes ;  and 
all  the  rights  and  privileges  which  thofe  who  live  in  a 
civil  fociety  can  claim,  have  been  deduced,  whether 
thofe  rights  arife  from  the  conditioa  of  the  perfons, 
their  right  in  the  things,  or  from  perfonal  obliga-^ 
tion. 

It  is  certain,  that  to  judge  of  the  matter  by  the  fole 
light  of  reafon^  there  is  no  law  which  may  not;  be 

comprehended 
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eompithended  under  one  of  thefe  three  objeds  $  and^ 
by  the  examination  of  the  fyftem  itfelf«  any  perfon 
will  be  convinced  that  there  is  no  difference  which 
may  not  be  decided  by  confequences  flowing  from 
that  iburce. 

3.}  In  treating  each  of  thofe  objeftsof  law,  certain 
principles  have  been  eftabliflied,  which  reafon  draws 
from  them.  The  fubjefts  have  been  arranged  under 
proper  rubrics,  and  in  the  moil  natural  order,  refer- 
ring every  thing  to  its  own  place,  fo  that  the  whole 
fyftem  is  conneded  like  the  links  of  a  chain. 

4.)  The  general  principles  are  drawn  from  the  bo^ 
dy  of  the  Roman  law,  becaufe  thole  laws  are  incon- 
tc/bbly  founded^  for  moft  part,  on  the  law  of  nature. 
See  above,  §  14.  ' 

5.)  As  there  are  in  the  body  of  the  Roman  law  fe- 
veral  things  relative  only  to  the  ancient  government 
of  Italy,  and  of  Greece,  the  King  has  ordered  them 
to  be  omitted,  and  laws  only  which  may  be  fuitable 
to  the  conftitution  of  the  provinces  of  Germany,  to  be 
inferted  in  the  new  code. 

6.)  From  this  code  have  alfb  been  expunged  the 
many  fubtilties  and  fictions  which  often  occur  in  the 
Roman  law. 

7.)  The  titles  regulating  the  proceedings^  and 
which,  in  the  body  of  the  Roman  law,  are  often  inter- 
mixed with  the  law-fubjefts,  and  interrupt  their  con^ 
nedtion,  have  been  referred  to  the  Frederician  Code. 

8.)  Thb  new  body  of  law  has  been  compofed  in 
the  German  langu^^e,  that  all  thofe  who  have  fuit^ 
may  confult  it,  and  judge  themfelves  whether  they  be 
well  founded  in  their  profecutions  or  not^ 

9*)  And  that  private  perfons,  and  efpecially  profef- 
ibrs,  may  have  no  opportunity  to  corrupt  its  laws,  by 
interpretations  given  on  their  own  authority,  the  King 
has  prohibited,  under  fevere  penalties,  commentaries^ 
to  be  made  either  on  the,  whole  law  of  the  country,  or 

on 
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taken  every  year  chat  this  fort  of  dccifion  may  hti 
made  {)ublic. 

S  30. 

Frotp  what  has  been  faid,  it  Allows,  that  the  King 
has  not  in  reality  j^bolifhed  the  Roman  law,  but  that 
he  has  only  remedied  the  confiifion  which  the  com- 
pilers of  that  law  have  caufed,  'by  their  confuTed  ex- 
tracts from  it.  Indeed  the  principles  of  the  law  of 
nature,  which  were,  as  it  were,  hid  in  the  body  of 
the  Roman  law,  and  in  thecxtrafts  mentioned,  have 
been  fought' out:  they  are  put  at  the  beginning  of 
each  fubjedt,  and  rational  conclulions  drawn  trom 
them.  Confcquently  the  Roman  law  is  reduced  into 
an  art  and  fyftem ;  that  is  to  fay,  it  is  propofed  in 
the  moll  natural  and  proper  order:  fo'that  this  new 
body  of  law  may  rcafonably  be  called  the  law  of  na- 
ture itfclf,  in  fo  fa.r  as  concerns  private  perfons,  (jus. 
nature  privatum.) 

S  Si- 
It  is  to  be  obfcrved,  that  we  vere  obliged  to  con- 
tinue the  mod  of  the  Latin  titles,  names,  aAions^ 
and  other  terms  of  art  *.  The  realbn  for  ddng  fo 
is,  that,  on  one  fide,  the  advocates  and  judges 'have 
been  fo  well  and  fo  many  years  accuftomed  to  them, 
that  the  terms  are,  as  It  were,  naturalized;  and,  on 
the  other,  that  it  would  have  been  very  difficult  to 
render  tliem  into  German,  becaufe  the  property  of 
that  language  is  not  to  exprefs  things  in  the  moft  con- 
cife  manner. 

.       *  32. 
Moreover,  the  King*s  intention  in  caufing  this  new 

body  of  law  to  be  compofed,  was  not  to  Hinder,  for  thq 

future,  leifons  from  being  given  in  the  univcrfities  on 

the  compends  of  the  Roman  law.  For  acknowledging 

its  authority,  with  regard  to  any  matters  he  may  have 

to  fettle  in  theempire  with  his  neighbours,  and  which 

•  '  *  This  regards  the  German  edition. 

•  piuft 
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fiuft  be  profecuted  before  the  tribunals  of  the  em* 
pire^  it  is  proper  that  the  knowledge  of  that  law 
ihould  be  cultivated ;  fo  much  the  more  that  there 
come  foreigners  to  the  univerfitieS)  who  incline  to 
ftudjr  t&at  OLW. 

\     §  33- 
Ifi  fiM»  U  qiuftr  farther  be  remarked,  that  the  fub- 

jed  of  the  condition  of  a  citizen  could  not  for  this 

time  be  explained  in  a  manner  fuiHciently  extenfive  ; 

becaufe  a  regulation  is  aftually  compofing,   which  is 

to  determine  how  far  the  affairs  of  towns  mail  belong 

to  ibe  cc^ti^uice  pf  the  department  of  judicatories  ; 

{o  that  that  condition  will  be  more  fiuly  regulated 

\rhen  this  new  body  of  law  Ihall  be  revifed, 

S  34-    . 
That  the  order  obferved  in  the  fubjefts  of  this 

firft  part  of  the  new  body  of  law  may  be  (ttn  at  one 

view,  add  that  they  are  connefted  together  like  the 

links  of  a  chain,  and  that  it  will  confequently  be 

cafy  to  form  an  idea  of  the  whole  fyftem,  here  is  add*^ 

cd  the  plan  or  fummary  of  the  three  books  of  th? 

firft  patt^  which  {hows  their  order  and  connexion. 


tz      •  A  D  V  E  R^ 


ADVERTISEMENT  by  the  Frcncfe 
Tranflator,  who  has  been  chiefly  followed  in 
this  Engliih  tranilation. 


AS  the  tran/lat&r  bos  endeavoured  to  be  ds  Rterd  as  tbo 
genius  -of  the  French  language  would  pemUt^  anf  as 
the  tranfiation  was  made  and  revifed^  fo  to  /peaky  under 
the  eye  of  bis  ExceUency  the'  Lord  High  Chancellor  (of 
Prujia  *)^  we  have  every  reafan  to  flatter  our/elves  that  if 
will  be  found  exaS ;  more  efpecially  that  bis  Excellency  did 
himf elf  take  the  trouble  to  examine  the  moft  difficult  places 
and  to  give  elucidations^  which  have  enabled  the  tranflator 
accurately  to  render  the  meaning  of  his  original. 

*  Bavoa  Cocceuis«. 
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yi.  /^  I  A  H  E  fecond  title  of  the  firft  book  treata 
I  in  general  of  jurifprudencey  of  judica- 
JL  turcs,  and  of  the  laws  which  (hall  here- 
after be  followed  in  the  tribunals  of  our  dominions, 
{Dejurifprudcntin^juJUtia^  et  kgibus.) 

§  2.  In  the  third  title  o^re  (hown  ihe  three  objefts 
of  judicial  proceedings  and  of  the  laws,  which  in- 
clude all  the  rights  and  privileges  which  our  fubjefta 
are  to  enjoy. 

§  3.  The  firft  objeft  of  law,  by  which  men  acquirq 
any  privileges,  is  the  condition  of  men  or  of  perfons, 
which  is  a  c6ndition  or  quality  of  the  perfon,  to  which 
certain  rights  arc  annexed.*  This  condition  is  of  three 
ibrts,  namely,  i.  That  of  liberty  ;  2.  That  of  a  fa- 
mily ;    and,  3.  That  of  a  citizen.     See  title  IV. 

§  4..  The  condition  of  liberty  is  treated  in  the  5th 
title.      There  are  fhown  the  rights  and   privileges 
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which  our  fubjefts  acquire  by  that  condition,  accor* 
ding  to  the  prcfent  conititution  of  the  countries  under 
our  government. 

§  5.  The  fccond  condition  is  that  of  a  citizen. 
Thofe  who  live  in  a  civil  fociety,  really  enjoy  certain 
rights  or  privileges,  treated  of  in  title  VI. 

§  6.  What  concerns  the , condition  of  a  family^  is 
laid  down  in  the  7th  and  following  titles ;  and  there 
is  fhown, 

1 .  What  the  condition  of  a  family  is,  and  of  what 
perfons  a  family  is  compofed.     Title  VII. 

2.  What  right  the  hufband  acauires  in  regard  to 
his  wife,  and  what  are  the  rights  01  the  wife  in  regard 
to  her  hufband.     Title  VIII. 

3.  What  are  the  rights  and  privileges  of  the  fa- 
ther in  refpeft  to  his  children.  Title  IX.  There  the 
origin  of  paternal  power  is  treated  -,  and  the  means  by 
which  it  is  acquired,  are  explained.  Thefe  means 
are,  i.  Lawful  marriage;  2.  Legitimation ;  and, 
3.  Adoption.     Arrogatio  et  adoptio. 

4.  The  privileges  and  efFefts  of  paternal  power 
with  regard  to  the  children,  and  the  means  which 
deliver  them  from  it,  are  afterwards  treated. 

5.  An  account  is  given  of  the  rights  and  privi- 
leges which  children  enjoy  with  refpeft  to  their  pa- 
rents ;  and  on  this  cccafion  the  fubjeft  of  the  chil- 
drens  peculiumy  or  peculiar  ftock,  is  treated.     Art.  L 

6.  The  rights  'and  privileges  which  a  niother  ought 
to  enjoy  in  regard  to  her  children  are  laid  down,  and 
thofe  which  are  reciprocally  due  to  the  children  with 
regard  to  their  mother. 

7.  In  fine,  this  book  is  ended,  by  treating  further  of 
the  rights  and  privileges  rcfulting  from  the  ftate  of  a 
family  in  favour  of  the  other  relations  among  them- 
felves. 

BOOK 
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BOOK      11. 

§  I.  In  the  firft  book  is  principally  comprehend* 
cd  under  the  condition  of  pcrfons,  that  of  a  family ; 
and  among  the  rights  derived  from  that  condition,  the 
paternal  power  has  been  related ;  and  it  is  previoufly 
obferved,  that  it  is  acquired  by  lawful  marriage.  That 
fubjeA  is  to  be  dilcufled  in  the  fecond  book. 

§  2.  As  marriage  is  ufually  preceded  by  promifes 
of  marriage  or  betrothing,  the  fecond  title  will  pre- 
vioufly treat  of  promife^  of  marriage  or  betrothings. 

§  J.  And  in  the  3d  title,  of  marriage  itfelf,  will  be  x 
Ihewn, 

a)  How  marriage  is  diflblved  or  annulled.    Art.  L 

b)  When  feparation  from  bed  and  board  may  take 
place.     Art.  II. 

c)  Aind  how  far  concubinage  is  allowable.  Art.  IIL 
§  4.  As  perfons  rarely  marry  without  agreeing  be- 
forehand on  fome  marriage-articles,  title  IV.   treats 
in  general 

Of  agreements  concerning  the  portion  (de  paHis  do- 
tdlibus]\  and  in  particular 

a)  Of  the  portion  and  its  rights.  There  is  (hewn, 
by  whom  and  how  the  portion  is  to  be  repeated,  and- 
what  expenfes  the  hufband  may  deduce  from  it. 
Art.  I. 

b)  Of  the  Parapbernaliay  and  of  the  goods  properly 
the  wife's,  called  Receptitia.     Art.  II.  and  IIL 

c)  Of  the  marriage-donation.     Art.  IV- 

d)  Of  the  jointure.     Art.  V. 

e)  Of  the  prefent  made  to  the  wife  the  day  after 
the  marriage,  which  is  called  in  German  Morgengabe. 
Art.  VI. 

f )  Of  the  fucceflion  of  the  hufband  and  wife,  fo 
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far  as  it  is  regulated  by  the  contraft  of  marriage* 
Art.  VII. 

g)  Of  the  portion  called  Statvtaria.     Art.  VIIL 

§  5.  It  happens  alfo  pretty  frequently,  that  a  fa- 
ther, during  his  marriage,  or  after  it  has  been  dil- 
folved,  or  the  agnates  or  relations  by  the  father's  fide, 
after  his  death,  will  not  acknowledge  the  children  as 
lawful,  nor  furnifti  them  the  maintenance  they  need ; 
which  gives  occafion  to  treat,  in  the  5  th  title,  of  ac- 
knowledging  children,   (de  agnofcendis  liberis.) 

And  in  the  6th  title,  of  the  obligation  of  parents 
to  maintain-  their  own  children,  (de  alendis  liberis.) 

There  is  Ihcwn  at  the  fame  time,  in  what  cafes 
one  IS  obliged,  according  to  the  laws,  to  give  main- 
tenance to  others  befides  their  own  children. 

§  6.  And  as  wives,  after  the  death  of  their  huf- 
bands,  or  after  being  feparated  from  them,  often  pre- 
tend to  be  with  child,  and  others,  out  of  hatred  to 
4:heir  hufbahds,  deny  their  being  fo;  the  laws  grant, 
in  title  VIL  to  thofe  having  intereft,  the  liberty  of  ta- 
king the  neceflary  precautions  to  make  an  inquiry 
into  fufpefted  big-bellies.  De  infpictendo  ventre  et  cu^ 
jiodiendo  partu ;  item.  Si  muliery  ventris  nomine^  infoffejfto- 
netn  calumnia  caufa  msjfa  dicatur. 


BOOK        III. 

§  I.  2.  3.  The  firft  book  treats  of  the  condition  of 
perfons,  and  of  the  rights  thence  arifing  -,  and  on  this 
occafion  it  has  been  remarked  in  general,  that  both 
the  ftate  of  a  family  and  that  of  a  citizen  demand, 
that  the  family  and  community  proteft  all  thofe  who 
conftitute  a  part  of  them :  this  is  the  origin  of  tutela- 
ges or  guardianfhips,  which  are  treated  in  this  third 
book,  namely, 

§  4.  In  title  II.  of  guardianfhips  in  general. 
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§  5.  In  title  III.  of  the  guardianfhip  conferred  by 
the  father's  teftament,  or  will. 

§  6.  In  title  IV.  of  the  guardianfhip  of  the.neareft 
relations,  or  neareft  of  kin. 

§  7.  In  the  5th  tide,  of  the  guardianfhip  conferred 
by  the  magiflrate  -,  in  which  is  fhewn,  who  is  to 
folicit  the  office  of  guardian. 

§  8.  In  tide  6.  of  the  adminiflration  of  the  guar- 
dianfhip, and  of  the  pupil's  efFefts ;  where  is  men- 
tioned, what  a  guardian  is  to  obferve  before  he  afts 
as  guardian,  and  which  confifls  a)  in  getting  himfelf 
confirmed  in  a  court  of  juftice,  b)  in  giving  his  oath, 
c)  in  giving  furety,  and,  d)  in  making  an  inventory 
of  the  pupil's  efFefts. 

There  alio  is  regulated, 

1 .  How  the  guardian  is  to  take  care  of  die  edu- 
cation of  his  pupil.     Art.  I. 

2.  "What  he  is  to  obferve  in  the  adminiftration  of 
his  cStSts.     Art.  II. 

3.  And  how  the  accounts  of  his  adminiflration  are 
to  be  received  and  rendered.     Art.  III. 

§  9.  In  the  7th  title,  the  authority  and  power  of 
guardians  in  the  affairs  of  their  pupils  is  treated. 

§  10.  In  title  VIII.  is  fhown  what  aftion  a  pupil  ac- 
quires againfl  a  third  party,  by  the  deed  of  his  guar- 
dian ;  and  what  aftion  the  third  party  obtains  againft 
a  pupil  by  the  deed  of  his  guardian. 

§11.  Title  IX.  treats  of  Ihe  aftions  which  the  pupil 
has  againfl  the  guardian,  and  the  guardian  againft  him. 

Art.  I.  fpeaks  of  the  adtion  of  guardianfhip  direff^ 
which  the  pupil  has  againfl  his  guardian,  to  caufe 
him  give  an  account  of  his  adminiflration. 

In  art.  II.  is  dcfcribed  the  aftion  of  guardianjhip 
contrary^  which  the  guardian  has  againfl  the  pupil, 
to  obtain  the  reimburfement  of  advances  made,  and 
the  payment  of  damage  fuflained  by  him. 

In  art.  III.  is  declared,  that  the  fame  aiSUans  have 

place 
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Elace  between  the  pupil  and  a  perfon,  who»  without 
aving  been  named  guardian,  has,,  neverthelels,  a£ked 
as  fuch,  and  has  bona  fide  adminiftered  the  pupil's  af- 
fairs. 

In  art.  IV.  the  engagements  of  the  guardian  are 
treated,  who  falfety  and  fraudulently  p^ed  himfelf 
for  a  guardian. 

Art,  V*  treats  of  the  heirs  of  guardians ;  and  there 
is  declared  how  far  the  heirs  may  be  profecutcd  with 
regard  to  the  deed  of  the  guardians. 

Art.  VI.  treats  of  furcties  who  have  become  bound 
for  guardians,  and  of  their  engagements. 

In  art.  VII.  is  Ihewn  when  the  magiftrate  may  be 
profecuted  fubfidiarily. 

§  12.  In  title. X.  are  repeated  the  means  by  which 
the  guardianfhip  comes  to  a  period ;  and, 

§  13.  Among  thefe  means  are  the  lawful  ex^ufes 
mentioned  in  tit.  XL 

^  14.  In  title  XII.  is  declared,  when  the  guardian 
may  be  fet  afide  as  fufpe£ted  ;  and  finally, 

§  15.  Tit.  XIIL  treats  of  the  curators  given  to  mi- 
nors and  other  perfons,  who  are  not  themfelves  in  a 
condition  to  manage  their  own  affairs. 
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Body  of  the  Municipal  Laws  of  Prussia, 


S  I. 

MOST  of  the  laws  contained  in  the  body  of  the 
Roman  law,  being  founded  on  natural  equity, 
and  the  principles  of  found  reafon,  it  is  not 
furprifing  that  they  have  been  fo  highly  efteemed, 
and  that  moft  Chriflian  nations  have  made  choice  of 
them  for  their  common  law,  preferably  to  any  other. 

§  2. 
Only  it  would  have  been  very  defirable,  thdt 
the  fovereigns  who  have  reigned  in  Germany,  had, 
fix>m  the  beginning,  thought  of  reducing  thofc 
laws  into  the  form  of  a  fyltem,  of  explaining  any 
obfcurities,  doubts,  or  even  contradiftions  that  oc- 
cur in  them,  and  finally  of  excluding  all  fubjefts 
which  had  no  relation  to  the  prefent  ftate  of  Ger- 
many. 

Inftead  of  that,  the  Roman  law  was  received  juft 
as  it  is,  namely,  compofed  of  extrafts,  often  mutila- 
ted, and  injudicioufly  taken  from  the  writings  of  an- 
cient laA^yers,  and  befides  containing  many  laws  fuit- 
ed  only  to  the  ftate  of  the  Roman  republic.  This 
unavoidably  produced  the  various  inconvcniencies 
which  we  are  now  to  fhew. 

§4- 
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§  4- 

(a)  Youth  were  obliged  to  employ  Several  years  in 

the  ftudy  of  the  Roman  law  :  for  the  dodors,  in  the 
treatifes  which  they  publi(hed  of  it,  always  kept  to 
the  confufed  order  of  the  titles,  by  which  the  fubjeft 
was  fo  interrupted,  that  it  was  very  difficult  to  forrn 
an  idea  qf  the  fyftem  of  the  Roman  jurifprudence. 

(b)  Youth  were  further  obliged  to  employ  a  great 
deal  of  time  in  the  ftudy  of  the  Roman  antiquities,  in 
order  perfectly  to  underftand  the  origm  of  the  names 
of  the  aftions,  and  of  the  terms  of  art,  and  fo  to  be- 
come matters  of  the  hiftory  of  law. 

(c)  But  the  moft  difagreeable  labour  confifted  in 
obliging  the  young  people  to  ftore  their  memories 
with  a  great  number  of  laws,  applicable  only  to  the 
conftitution  of  the  Roman  empire,  and  which  were  of 
no  ufe  in  Germany  -,  fo  that  feveral  years  were  loft  in 
acquiring  knowledge  which  could  be  of  no  advantage 
to  thiem, 

(d)  And  as  every  judge  or  doftor,  under  the  pre- 
tence of  inquiring  into  the  fpirit  of  the  Roman 
laws  (which  moftly  confifts  in  fimple  extrafts),  took 
the  liberty  to  explain,  reftrain,  and  extend  them  at 
pleafurc,  and  often  in  a  very  fqrccd  manner  •,  it  hap- 
pened at  laft,  that,  in  the  whole  body  of  the  Romai\ 
law,  there  was  fcarce  a  fmgle  one  upon  which  there 
had  not  been  difputes  pro  and  con ;  whence  enfued 
arbitrary  decilions  and  common  opinions.  The  evil 
came  to  fo  great  a  height,  that  common  opinions 
<|uite  contrary  to  thefe  common  opinions  were  quoted 
againft  thenl  :  which  produced  a  dreadful  confufion^ 
not  to  fay  a  total  fubverfion  of  the  adminUlration  of 
juftice. 

In  fa£t,  experience  fliewed,  that  the  judges  were 
wont  to  found  their  judgments,  much  more  on  the 
opihion  of  the  doftors  from  whom  they  quoted  nu- 
merous 


INTRODUCTION.  #9 

fnctous  paflages,  then  on  the  laws  themfelves  and 
their  true  ipirit.  This  not  only  rendered  all  laws  ar- 
bitrary and  extremely  uncertain,  but  alfo  expofed  the 
poor  fobjcd  to  exorbitant  charges  in  the  profecution 
of  his  juft  claims. 

(c)  The  doftors,  in  fine,  went  fo  far  as  to  abro- 
gate laws  at  their  pleafure,  or  at  leaft  to  make  them 
pais  as  abrogated ;  which  fometimes  has  occafioned 
lawyers  in  a  procels  to  confine  themfclves  to  the  finglc 
queftion,  whether  or  not  a  law  were  ftill  in  force. 

§  5- 
As  the  Canon  law,  before  the  reformation,  had  great 

authority,    difputes  often  arofe  among  the  lawyers 

concerning  the  cafes  in  which  it  ought  to  prevail  over 

the  Roman  law ;  by  which  means  the  uncertainty  of 

the  laws  was  further  conliderably  increafed. 

S  6. 
Moreover,  Ibme  doctors  had  taken  the  liberty,  on 
their  own  authority,  to  add  to  the  Roman  and  Canon 
laws,  which  are  both  ib  uncertain,  a  German  law, 
which  at  bottom  is  only  imaginary,  fince  nothing  cer- 
tain is  known  of  its  origin,  and  that  moft  of  thefe 
German  laws  being  applicable  only  to  the  prefent 
conftitution,  are  now  alfo  long  ago  in  difufe  •,  fo  that 
in  place  of  two  laws,  Germany  had  three  equally  un- 
certain, introduced  by  the  private  authority  of  feme 
lawyers,  who  wrote  huge  volumes  on  this  pretended 
German  law,  to  which  they  referred  in  the  decifion  of 
fuits ;  and  this  gave  the  lawyers  a  new  handle  for  fquee- 
zing  the  parties  to  the  very  marrow  of  their  bones. 

§  7- 
This  confufion  was  only  increafed  in  fome  of  our 

provinces,  by  the  introduction  of  the   Saxon   law, 

which  was  chiefly  followed  in  the  forms  of  proceed- 
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ing,  thotigh  It  differs  in  many  cafes  from  the  common^ 
law.  And,  indeed,  law-fuits  of  great  duration  have 
aril'en  upon  the  queftion.  In  what  cafes  the  courfe  of 
the  Saxon  law  fliould  be  followed,  and  in  what  cafes 
the  civil  law  Ihould  be  preferred  to  it  ? 

§  8. 
Further,  every  province,  and  almoft  every  ^town, 
quoted  particular  ftatutes,  unknown  moftly  to  the  in- 
habitants ;  whence  arofe  various  law-fuits,  for  deter- 
mining whether  thAe  ftatutes  were  ftill  in  force,  and 
how  far  it  was  neceflary  to  comply  with  them. 

5  9- 
Add  to  all  this,  the  great  number  of  edi£b,  which 

muft  neceffarily  embarrafs  our  fubjeds,  who  could  not 

poffibly  remember  all  the  particular  cafes  which  were 

decided  in  the  edifts,  and  thefe  often  in  a  very  oppo- 

fite  and  contradiftory  manner. 

§  io.\ 
In  order  to  remedy  fo  many  abufes,  we  have  caufed 
compofe  a  body  of  law  for  our  dominions,  founded 
on  certain  and  rational  principles ;  in  which  we  have 
indeed  taken  the  Roman  law  tpr  a  foundation,  in  fo  far 
as  its  general  principles  apipeared  drawn  from  natural 
reafon  j  and  we  have  preserved  the  names  and  terms 
of  art,  to  which  fo  many  judges,  and  even  the  fubje£ts 
are  already  accuftomed.  But  we  have  excluded  all  the 
fubtilties  of  the  Roman  laws,  and  every  thing  not 
applicable  to  the  conftitution  of  our  dominions.     We 
have  efpecially  had  it  in  view,  to  reduce  the  whole 
work  to  the  form  of  a  clear  and  diftinft  fyftem ;  and 
we  have  caufed  publilh  it  in  the  German  language, 
that  our  fubje<fts  may  themfelves  be  able  to  read  it, 
aad  occa  ionaily  to  have  recourfe  to  it.     We  have  in- 
troduced into  it,  under  proper  rubrics,  all  the  cdids 

concerning 
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ccMiceming  judicatures,  without  treating  here  of 
diole  which  regard  the  police^  military  afiLlrs,  and 
the  Uke. 

S  II. 

Our  chief  attention  was  to  lay  down  on  every  fubjeft 

the  moft  natural  principles,  to  give  clear  definitions, 

and  to  deduce,  in  the  moft  exa£t  order,  the  caufe, 

the  fubjedt,  the  objed,  the  effefts,  and  the  means  of 

putting  an  end  to  bufinefs  •,  ib  that  it  will  be  eal'y  to 

a  feofible  judge  to  draw  the  confequence  from  them, 

to  apply  them  to  all  the  cafes  which  (hall  occur,  and, 

by  die  fpirit  of  the  law,  to  fupply  whatever  it  (hall 

not  have  exprefsly  decided. 
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TITLE        I. 


SuhjeS  of  the  Firji  Book. 


THE  lecohd  title  treats  in  general  of  juril^ 
prudence,  of  judicatures,  and  of  the  laws, 
according  to  which  judgments   arc  to  be 
pronounced  in  our  dominions. 

y 

§   2. 

In  the  third  title  are  fhown,  the  three  objefts  of 
]uftice,  and  of  the  laws,  under  which  are  comprehend- 
ed all  the  rights  and  advantages  which  are  due  to  our 
fubjedts. 

§  3- 
The  firft  object  of  right,  with  refpeft  of  which 

men- acquire  certain  privileges,  is  the  perfonal  ftate; 
by  which  is  meant,  a  quality  or  condition  of  a  perfon, 
to  which  certain  rights  are  annexed.  ,  This  ftate  is  of 
three  forts  :  i.)  The  ftate  of  liberty  •,  "^2.)  The  ftate 
of  a  citizen  ;  3.)  The  ftate  of  a  family.  Sec  Ti- 
tle IV. 

§  4- 
Title  V.  treats  of  the  ftate  of  liberty ;  and  therein 

is  fhown,  what  are  the  rights  and  privileges  which 

our 
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our  fubje£b  acquire  by  that  ftate,  according  to  the 
prcfent  conffiitution  qt  the  countries  under  our  go- 
vernment. 

The  fecond  ftate  of  perfons  is  that  of  a  citizen  ^ 
certain  rights  and  advantages  being  granted  to  thoTe 
who  live  in  a  civil  fociety  i  they  are  treated  in  Ti- 
de VI. 

The  family-ftate  is  treated  in  the  fevcnth  and  fol^ 
lowing  ddes  *,  where  is  explained, 

I.)  What  the  family-ftate  is,  and  of  what  perfons 
it  is  compofcd     Tide  VII. 

2.)  What  are  die  rights  of  the  hufband  with  re- 
gard to  his  wife ;  and  what  rights  the  wife  ought  t6 
enjoy  in  regard  to  her  hu(band«     Title  VIIL 

3.)  What  are  the  rights  which  the  father  enjoys 
as  fuch  with  regard  to  his  own  children.  Title  IX, 
There  alfo  is  canvaffed,  the  fubjeft  of  the  origin  of 
paternal  power,  and  the  ways  by  which  it  is  acquired, 
namely,  i.)  lawful  marriage,  2.)  legitimation,  and 
3.)  adoption. 

4.)  Afterwards  are  mentioned,  the  efFefts  and  rights 
of  the  paternal  power  with  regard  to  children,  and 
the  ways  of  being  freed  from  it. 

5.)  The  rights  of  children  with  regard  to  their  fa- 
ther are  related,  together  with  the  fubjeft  of  their 
feadium  or  peculiar  ftock.     Art.  I. 

6.)  The  rights  of  the  mother  with  regard  to  her 
children,  and  thofe  of  the  children  with  regard  to 
their  mother,  are  explained. 

7.  Laftly,  are  treated  the  rights  and  privileges  which 
relations  mutually  obtain  by  the  family-ftate. 

TITLE 


t 
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TITLE     11. 

C^  Jurisprudence,  of  Justice,  and  of  the  IsAWS  m 

general. 

(De  jmfprudentia^  jufiitioj  it  legibus.) 


J 


§  I* 

Urifprudence  is  nothing  elfc  but  the  fcience  which 
teaches  what  is  jufb  and  what  is  not. 


Its  end  is  juftice,  which  confiils  in  giving  every  one 
his  own ;  by  which  we  mean,  what  our  laws  acknow- 
ledge to  be  due  and  to  belong  to  him. 

%  3- 

It  is  proper  then  to  begin  with  (hewing  what  are 

the  laws  wliich  will  make  known  to  our  fubje&s,  what 
is  their  due,  and  what  belongs  to  them. 

5  4- 
I.)  The  principal  law  which,  for  the  future,  is  to 

ferve  them  for  a  rule  to  judge  of  t^is,  is  the  prefent 

body  of  law,  compofed  of  principles  flowing  from  the 

light  of  reafon,  -and  of  all  the  beft  things  m  the  civil 

laws,  and  in  the  ordinances  and  conftitytions  of  our 

dominions  •,  which  we  order  to  be  kept  and  observed 

for  ever  in  all  our  kingdoms^  territories,  and  domi-* 

nions. 

a)  For  this  purpofe  we  difcharge  the  advocates 
from  quoting  hereafter  the  authority  of  the  Roman 

law. 
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law,  or  that  of  any  doftor  whomfoever ;  and  the 
judges  from  haying  regard  to  them  in  the  decifion 
of  caufes  \  abrogating  all  other  laws,  conllitutions, 
and  edi&s,  different  or  contrary  to  the  meaning  of 
the  prefent  body  of  law  for  our  dominions. 

b)  We  declare^  that  no  contrary  cuftom,  even 
though  it  were  approved  by  decrees,  having  the 
Ibtngth  of  a  decifion,  {hall  at  any  time  prevail  againft 
the  tenor  of  this  body  of  law ;  unlels  it  fhould  be 
expreisly  abrogated  by  a  contrary  law. 

§  7. 

c)  We  prdiibit  the  judges  to  interpret  it  in  doubt- 
ful cafes,  and  under  pretext  of  the  intention  oi 
the  law,  and  of  an  equity  which  very  often  has  no 
foundation  but  in  their  own  brains,  to  form,  at  plea^ 
fure,  exceptions,  limiutions,  or  amplifications.  They 
are,  notwithftanding,  authorifed  to  apply  and  extend 
the  law  to  all  the  fimilar  cafes,  which  the  Ipirit  and 
reafon  of  the  law  had  in  view,  though  it  may  not  have 

been  poflible  to  bring  in  every  particular  cafe. 

» 

§  8. 
Our  will  is,  that  when  any  point  of  this  body  of 
law  fhall  appear  to  the  judges  doubtful,  and  to  need 
an  explanation,  they  fhould  apply  to  the  department 
for  affairs  of  juflice,  that  they  may  give  the  neceffary 
explanation  and  fupplements.  Doubts  will  be  thus 
refolved,  and  we  will  caufe  print  and  pubiifh  fuch  de- 
cifions  every  year.  But  our  will  is,  nowife  to  al- 
low the  parties  themfclves  to  apply  to  us,  under  pre- 
text of  demanding  the  interpretarion  of  a  doubtful 
cafe.  W4ien  that  fhaU  happen,  we  will  indeed  remit 
the  petition  to  the  judge-ordinary,  with  a  refcript  for 
the  adminiftration  of  juftice ;  but  we  ordain,  that  the 

lawyer 
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» 

lawyer  who  figned  the  petition  be  fined  in  five  rix- 
doUars. 

The  parties  who  (hall  find  any  law  of  this  new  ho- 
tly doubtful,  muft  mention  it  in  their  informations  or 
written  papers.  But  if  the  law  appear  clear  to  the 
judge,  and  if  he  find  it  has  no  need  of  an  interpreta- 
tion, it  will  be  ilifficient  if  he  pronounce  fentence  ac- 
cording to  the  diftates  of  his  own  conscience  -,  and 
the  party  fhall  be  at  liberty  further  to  propofe  his 
doubts,  in  the  following  calling,  by  way  of  grievance. 

.      §  9-. 
c)  Our  pleafure  likewife  is.  That  the  judges  pay 

tio  attention  to  the  refcripts  which  Ihall  be  manifeftly 
contrary  to  the  tenor  of  this  body  of  law ;  for  in  gi- 
ving them,  we  ihall  always  fuppofe,  that,  on  the  one 
hand,  the  reprefentation  is  founded  on  truth,  and,  on 
the  other,  that  the  refcript  is  agreeable  to  the  tenor  of 
the  body  of  law.  Thus  the  judges  muft  always  give 
fentence  according  to  the  laws,  without  fuffering  them- 
fcves  to  be  influenced  by  refcripts,  which  may  be  ob- 
tained by  a  falfe  reprefentation,  or  contrary  to  the  in- 
tent of  the  body  of  law.  In  like  manner  we  de- 
clare, that  whatever  (hall  be  ordered  by  fuch  refcripts, 
contrary  to  the  prefent  ordinance,  fhall  have  no  force 
in  law,  and  Ihall  never  be  of  any  avail. 

As  to  the  orders  which  we  (hall  give  in  our  coun- 
cil, if  the  judges  think  them  contrary  to  the  intent 
of  the  body  oflaw,  they  are  to  make  their  reprefenta- 
tion, and  to  aflc  new  orders  ;  and  whatever  thereupon 
(hall  then  be  ordained  and  regulated  by  us,  (hall  be 
put  in  execution. 

f  ^  We  prohibit  the  making  commentaries  or  dif- 
fcrtations  on  the  whole  body  of  law,  or  on  any  part 
of  it.     For  moft  commentators,  ignorant  of  the  fpi- 

rit 
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lit  and  reaibn  of  the  law^  only  occafioo  ufelefs  dif- 
putes. 

%  II. 
g)  Moreover,  the  body  of  law  muft  not'  be  iifed 

in  the  decifion  of  cafes  which  happened  before  its 

publication,    unlefs    the   queftion    were   concerning 

doubtful  laws,  whofe  difficulties  were   removed   by 

ibmething  certain ;  fuch  decilions  eftabliihed  in  this 

code,  given  upon  uncertain  laws,  falling  naturally  to 

be  extended  to  the  cafes  which  happened  befofe. 

§  12. 
IT.)  As  our  fubjefts  of  the  Catholic  religion  are, 
by  virtue  of  the  peace  of  Weftphalia,  to  be  judged 
according  to  their  principles  in  matters  of  faith,  we 
preferve  the  Canon  law  in  its  full  force,  in  fo  far  as 
it  is  ncccflSury  for  that  purpofe.  But  we  abrogate  it 
in  all  civil  affsurs,  excepting  only  what  concerns  the 
offices  and  dignities  of  chapters,  with  the  rights  be- 
longing to  them;  and  whatever  regards  tithes,  which 
wc  (Mrder  to  be  decided  according  to  the  Canon  law, 
even  among  our  Proteftant  fubjeds. 

§  13- 
III.)  Feudal  caufes  (hall  be  decided  according  to 

•the  Feudal  law,  and  according  to  our  conftitutions 

concerning  fiefs,  till  we  have  caufed  compofe  and 

publifh  a  particular  Feudal  law. 
-  *.  *  . 

§  14. 
IV.)  As  there  often  happen  new  circumflances  and 

new  caufes,  which  require  particular  conftitutions, 

or  at  leaft  declarations  of  the  body  of  law ;  we  will 

and  ordain,  that  thofe  conftitutions,  declarations,  and 

cdifts,  which  we  fhall  afterward  give,  Ihall  likewifc 

Vol,  L  C  have 
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have  the  force  of  a  law,  two  months  after  their  pu- 
)}lication. 

S  15- 

V.)  Maqy  provinces,  cities^  and  conunvmities,  ha- 
ving particular  ftatutes  and  privileges  which  they 
wilh  to  preferve ;  we  ordain,  that,  within  the  ^ace 
of  a  year,  they  lay  before  us  all  the  points  of  their 
ftatutes  which  differ  from  the  prefent  body  of  law  9 
referving  toourfelves  to  approve  them  according  tQ 
the  exigence  of  th^  cafe,  ^nd  to  caufe  print,  and  add 
to  our  body  of  law,  an  appendix,  containing  the  par- 
ticular rights  of  every  province.  But  we  difcharge 
our  judges  to  pay  any  regard  to  ftatutes  which  have 
not  been  remitted  for  our  con^madon  within  the 
term  of  a  year  as  prefcribed. 

We  declare  at  the  fame  time,  that  we  will  iee  with 
^  fmgular  fatisfa£bion,  that  our  provinces  concur  on 
their  part  to  introduce  every  where  one  unifonn  law; 
that  they  fubmit  efpecially  to  the  order  of  fucceflion 
eftablifhed  in  the  prefent  ordinance;  and  that  tkef 
renounce  in  this  manner^  for  the  future,  the  com- 
munity of  goods,  which  is  ufually  an  inexhauftibk 
fource  of  l^v-fuits. 

§  16. 

VI.)  The  privileges  which,  for  important  reafoBSi^ 
we  grant  tQ  private  perfons,  fliall  have  lil^ewifc,  with 
regard  {o  them,  the  force  of  a  law. 

a)  Thefe  privileges  are  granted  *,  i .  Either  with 
relation  to  a  thing ;  or,  2.  For  fome  rea(on  or  caufe  ^ 
pr  elfc,  3.  In  favour  of  a  perfon. 

§  17- 
\))  When  thefe  privileges  ha,ve  been  given  with  re- 

*  1.  Rei,  2.  csLnCx,  3.  pcrj[onar^  ^ 

i§pe^ 
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fpcA  to  a  thing,  they  are  real,  and  pais  to  heirs,  and 
to  every  pofle&r  of  the  thing. 

S  i8. 

c)  To  real  privileges,  arc  to  be  referred  thofe 
which  have  been  granted  for  any  real  caufe,  fuch  as 
the  privileges  of  jurifdi6tion«  of  daughters*  j)ortion% 
and  others  which  pais  likewifc  to  heirs« 

S  J9*  \      , 

d)  YHien  privileges  have  bech  given  only  in  fa*i 

vour  of  a  peilbn,  they  are  perlbnal,  and  are  not  to 
be  extended  to  heirs  or  otherSi  We  coipprehend 
under  thele  perfonal  privileges,  thofe  which  are 
granted  to  do&ors,  to  profeii^rsy  to  eccleliaftics,  to 
loldiers,  to  minors,  to  wives^  to  ftudents,  &c..;,  as  alfo^ 
letters  of  refbite,  and  others,  which  for  that  ireafon  do 
not  regard  the  fureties« 

e)  It  it  fliould  be  doubtful^  whether  a  trivilege  haa 
been  ^ven  in  coniideration  of  a  thing,  or  for  a  certain 
caiife,  or  in  favour  of  a  perfon,  it  fhall  be  reckoned 
pcrfonaL 

f )  When  two  pcrfons  equally  privileged  hive  any 
difference  between  themfelves,  neither  of  them  may 
alledge  his  privilege  againft  the  other,  unlels  the  one 
afts  only  to  avoid  i.)  a  lolls,  and  the  other^  on  the  con- 
rary,  only  to  make  2.)  a  gain  *. 

$  2I. 

g)  We  by  ho  means  delign  to  grant  privilege* 

*  I*  Dc  d«miio  vitando,  2.  de  locro  captando. 

C  a  which 
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which  may  derogate  from  the  well-acquired  right  of 
a  third  perfon. 

§23. 
h)  We  declare,  that  all  privileges  are  to  be  inter- 
preted, in  as  far  as  regards  us,  in  the  moft  extenfive 
ienfe  of  which  they  fliaJl  be  capable  ;  provided,  that 
diereby  neither  our  fovereignty,  nor  the  rights  of 
our  prown  be  (>rejudiced  -,  but  our  will  is,  that,  with 
regard  to  the  rights  of  a  third  perfon,  they  be  con- 
fined to  the  ftrifteft  fenfe. 

§24. 

Such  privileges  as  (hall  not  turn  to  the  prejudice 
of  the  public,  rior  bf  a  third  perfon,  (hall  not  be  re- 
voked by  our  fucce(rors,  cfpecially  if  they  have  been 
granted  in  ^  confirmation  of  fcrvices  done  to  the  (late. 

§  25- 

VI.)  We  will  alfo,  that,  befides  the  laws  mention- 
ed, a  rational  cuftom,  and  well  eftablKhed  by  con- 
ftant  ufe,  have  the  ftrength  of  a  law,  but,  i.)  This 
cuftom  muft  have  been  introduced  by  afts  feveral 
times  reiterated,  of  which  there  are  at  leaft  two  a- 
like;  2.)  Thefe  afts  muft  have  been  public •,  and 3.) 
They  muft  be  proved  in  an  evident  and  inconteftable 
manner. 

Neverthelefs,  we  do  not  intend  that  any  cuftom 
Ihould  prevail,  if  it  be  notorioufly  contrary  to  the 
conftitution  of  the  ftate,  or  to  the  tenor  of  this  pre- 
fent  body  of  law. 

§26. 
In  fine,  we  have  refolved  to  declare,  as  we  do  de- 
clare by  the  prefent  ordinance,  that  our  intention  is, 
that  law-fuits  which  (hall  happen  between  us  and  our 
fubjcfts,  be  decided,  according  to  the  tenor  qi  this 

body 
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body  of  law ;  and  that  we  do  not  claim  any  preroga- 
tiye  or  favour,  either  in  regard  to  the  profecudon  of 
the  fuits  in  which  we  are  concenled,  nor  in  regard  to 
their  decifion ;  that,  on  the  contrary,  we  here  again 
ratify  what  we  have  ordained  in  the  Frederician 
code,  P.  I.  T.  XIIL  and  P.  IV.  T.  V.  -,  namely, 
that  in  a  doubtful  cafe,  when  the  matter  is  of  fmall 
importance,  we  chufe  rather  to  fuffer  fome  lofs,  than 
to  weary  our  faithful  fubje&s  by  burdenfome  law-fuits. 
Thus,  a  perfon  who  is  in  pofleffion  of  any  of  our 
tights  of  regale,  Ihall  be  fupported  in  hj  our  will 
being,  that  die  fifcal  ihould  only  a£t  for  the  deman- 
dant. 

It  follows,  from  what  has  been  laid  down  as  a 
pnnciple,  that  juftice  confifts  fimply  in  letting  every 
one  enjoy  the  rights  which  he  hath  acquired  in  virtue 
of  our  laws ;  that  the  queftion  is  here  only  of  parti- 
cular, and  not  of  univerfal  juftice,  under  iK^ch  phi- 
lolbphers  comprehend  likewife  morality,  and  which 
have  occafioned  fubtile  and  unnecefiary  diftinddons, 
which  we  have  excluded  from  the  prefent  body  of 
law ;  fuch  are  the  diftindions  of  juftice  into  diftributive 
and  commutative^  and  thofe  of  proportion  into  geo* 
metrical  and  arithmetical.  And  as  the  definition  which 
we  have  given  of  juftice,  includes  all  the  other  rules 
of  right,  there  is  properly  but  one  fingle  general 
rule  OT  right,  namely  this.  Give  every  ope  bis  own^ 


TITLE" 
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TITLE        in. 

Of  thi  three  ebjeSs  of  Justice. 

AS  juftice  chiefly  coi>fifl:s-  in  giving  every  one  his 
own,  that  is  to  fay,  .^^hat  belongs  to  him  of 
lighty  the  queftion  is  principally  to  know,  whac  are 
the  rights  acquired  by  virtue  of  our  laws. 

All  the  rights  and  privileges  which  our  fubjefts 
can  acquire,  flow  from  thefe  three  principal  fources. 

I.)  From  the  perfonal  ftate,  which  is  a  condition  or 
qXiaJity  of  a  pedoA,  to  which  certain  rights  and  pri* 
yilejKcs  are  annexed,  and  which  are  not  enjoyed  by 
thole  who  have  not  that  quality.  This  fliaU  be  treat* 
ed  in  this  firil  part. 

11.)  From  a  right  in  things;  namely,  from  the 
acquilition  of  the  property  of  a  thing,  or  of  ibme  o- 
ther  real  right ;  which  ihall  be  treated  in  the  fecond 
part. 

IIL)  From  perfonal  obli^tion,  that  is  to  fay,  from 
that  lawful  engagement  which  obliges  a  peribn  to  do 
any  thing,  or  to  give  any  thing  \  which  ihall  be  the 
fubjeft  of  the  third  part.  . 

'  S  3- 
Thefe  are  the  three  objeds  of  right  and  of  all  the 

laws,    in  virtue  of  which  our  fubjcfts  acquire  any 

right:  except  thefe,  there  is  nothing  which  can  give. 

a  foundation  to  men  for  forming  cl^ms  againil  one 

another. 

5  4. 


Pa«.t  t    Book  I.    Titi.*  IV.        53 

§4- 
When  any  one  then,  in  conjequence  of  one  or  o- 

ther  of  thefe  otgeds,  ihall  have  acquired  a  right,  it 

isplain,  another  cannot  deprive  him  of  it,  nor  mo- 

kft  him  in  the  enjoyment  of  that  right ;  and  that  the 

magiftrate  (hall  be  bound  to  proteft  him  in  it,  and  to 

caufe  to  be  given  to  every  one  what  belongs  to  him« 

$5-' 
We  are  now  to  proceed  to  the  firll  objeft  of  right, 

Mmttfy  the  peribnal  ftate. 


TITLE        IV- 

Of  tbt  frft  djea  of  Justice,  uamelyy  tbifiate  •f  mm% 

cr  of  the  rigbts  offerfrns. 

S  I- 
rr\H£  laws  being  eftablifhed  on  account  of  jnen^ 

X  it  is  proper  to  begin  with  treating  of  the  firil 
objcd'  of  law  J  and  for  this  purpofc,  firft  to  mention 
the  differences  which  are  to  be  found  between  them, 
and  afterwards  to  ihow  wherein  the  peifonal  ftate  con- 
Ms,  and  what  rights  flow  from  it. 

I.  Men  are  divided  into  perfons  independent,  who 
arc  not  fubjeft  to  the  power  of  another^  and  into 
perfons  fut^eft  to  the  power  of  another*  Thus  fer- 
vants  are  under  the  power  of  their  matters,  children 
under  that  of  their  father,  pupils  under  that  of  their 
guardian,  and  fubjcfts  under  that  of  their  fove- 
fcign, 

S  3. 
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II.  Mankind  are  divided  into  males,  females,  and 
hermaphrodites.  Divers  privileges  arc  granted  to  the 
male  fex,  as  to  the  mod:  excellent.  Thus  men  alone 
can  fucceed  to  fiefs,  exercifc  public  employments, 
conftitute  a  guardian  to  their  children.  Women,  in 
like  manner,  have  certain  privileges  which  are  grant- 
ed them  in  confideration  or  the  weaknefsbf  their  fex  5 
they  may  be  ignorant  of  the  law,  without  being  made 
refponfible  for  it  -,  they  enjoy  the  benefit  of  the  Velleian 
decree^  &c.  Hermaphrodites  are  fuch  as  have  the 
marks  of  both  fexes :  with  regard  to  a  hermaphro- 
dite, it  muft  be  obferved,  that  an  examination  is  to 
be  made  what  fex  is  moft  prevalent  in  fuch  perfon, 
and  to  caufe  the  perfon  be,  in  confequence,  declared 
male  or  female.  When  neither  of  the  fexes  is  more  pre- 
valent than  the  other,  the  perfon  has  the  choice; 
but  the  choice  being  once  made  of  one  fex,  that  per- 
fon is  prohibited,  under  fevere  penalties,  to  ufc  the  o- 
ther  fex.  Thus,  a  hermaphrodite,  who  has  once 
married  a  man,  cannot  afterward  be  married  to  a 
woman. 

§  4- 
Men  are  confidered  as  born,  or  to  be  born.     Men 

born,  are  fuch  as  have  come  into  the  world  alive. 

To  prove  that  a  child  came  into  the  world  alive,  it  is 

not  neceffary  that  it  give  a  cry,  but  it  is  fufficient  if 

it  had  any  other  token  of  life  -,  in  a  doubtful  cafe,  the 

child  is  prefumed  to  have  been  in  life  at  the  moment 

of  its  birth,  provided  it  be  born  at  the  time  pre- 

fcribed  by  nature  for  child-bearing. 

Monfters,  though  born  alive,  are   not  reckoned  in 

the  number  of  men  born.     By  monfters  are  under- 

ftood,  thofe  creatures  who  have  neither  the  hiwnan 

form  i\or  yndcrftainding.     We  do  not  intend,  how- 

i  cv^^ 
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tvcTj  that  any  one  may  make  away  with  them  of  his 
own  private  authority-,  the  magiftrate  muft  take  cog- 
iu£ince  of  tKeir  condition,  and  determine  their  fate. 

Men  to  be  born  are  regarded  as  already  fo,  when- 
ever there  is  any  qucltion  concerning  their  intereft, 
and  when  the  decifion  of  the  affairs  in  which  they  are 
concerned,  cannot  be  delayed  till  their  birth.  Con- 
icquently,  they  enjoy  all  the  rights  of  thole  who  arc 
bom;  but  it  is  aUb  fuppoled,  that  they  (hall  really 
be  bom  alive,  and  that  they  fliall  not  be  monfters. 
This  forefieht  in  favour  of  children  to  be  born,  ouglxt 
to  go  fo  far,  as  that  things  be  regulated  as  if  the 
woman  who  is  with  child  were  pregnant  of  three 
children.  Thus,  when,  after  the  death  of  thq  fjither, 
the  queftion  is  to  make  a  divifion  of  his  fuccefTion^ 
three  portions  muft  be  referved  for  the  children  of 
whom  the  mother  may  be  delivered.  The  children 
who  are  not  yet  born,  procure  alfo  fome  advantage  to 
their  mother.  Thus,  a  woman,  during  her  pregnancy, 
cannot  be  pqnilbed  corporally,  nor  banifhed  from  a 
country,  if  the  place  of  banifhment  be  remote,  and 
the  time  of  delivery  near; 

• 

IV.  There  are  yet  other  diftinilions,  founded  on  the 
age  and  condition  of  men,  which  afford  new  clafTes. ; 
namely,  thofe  of  perfons  of  age  and  under  age,  of 
married  women,  of  widows,  and  of  unmarried  girls,  of 
gentry  and  commonalty,  of  ccclefiaftics  and  laics,  &c. 

All  thefe  different  conditions  enjoy  certain  rights 
and  privileges  anneiced  to  their  ftate. 

The  privileges  annexed  to  thefe  different  condi-*. 
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tions,  flow  either  from  (he  lutural  ftate  of  maftldndx 
or  folely  from  the  civil  laws. 

The  natural  ftate  of  mankind  is  a  condition  of  qua^ 
^ty  annexed  to  the  perfon  as  fucH,  and  wl^ch  every 
one  derives  frpni  natuj^. 

The  natural  ftate  of  perfons  is  of  direc  forts :  i.) 
The  ftate  of  liberty,  2.)  The  ftate  of  a  citizen.  3O  The 
ftate  of  a  family.  For,  ac<;ording  to  the  ftate  of  na^ 
ture,  I.)  All  men  are  born  free,  and  are  not  un- 
der the  yoke  of  fervitude-,  2.)  They  live  all  in  \ 
civil  focietyj  and  3O  They  ar?  aU  members  of  a 
family, 

$  la 

From .  thefe  three  ftates,  which  may  be  called^  if 
you  pleafe^  conditions  or  qualities,  naturally  flow  cer^^ 
tain  rights  which  fhall  b^  treated  in  the  fbUowin^ 
titles. 

And  as  men  derive  thefe  rights  from  nature  itleif^ 
they  acquire  a£tions,  both  penonal  and  real,  againft: 
any  one  who  would  difturb  them  in  the  enjoyment  of 
the  privileges  annexed  to  their  ftate.  But  if  the  ftate 
of  a  perfon  be  called  In  queftion,  and  if  his  liberty,  fdt 
example,  be  contefted,  or  the  quality  of  a  member 
of  a  civil  fociety,,  or  that  of  a  member  of  a  family, 
the  queftion  fliall  be  decided  by  the  anions  which  are 
called  prajudiciaks^  or  preparatory. 

Thefe  aftions  are  called  prejudicial,  bccaufe,  be-r 
\;ys^  one  tan  enjoy  the  rights  and  privileges  annexed 

ta 


to  the  ft^te  of  tbe  pedbos,  k  moiil:  previoully  be  de* 
aded^  if  tbxf  be  in  that  iiate^ 

Tilde  a&ions,  thcn^  are  nothing  elfe^  but  the  poweif 
or  faoiltf  which  every^  man  has  to  defend  his  ftate^ 
that  is  to  £iy,  the  quality  annexed  to  his  pcrfon,  a- 
gainft  4Ui]r  one  who  di^nites  it  with  turn. 

They  difl^  fiiom  real  adions^  which  have  a  real  right 
fior  their  objed:^  and  by  which  the  plaintiff  profecutes 
his  J%ius  of  property,  &c.  They  differ  alio  from 
jperfooal  aAions,  which  fuppofe  an  obligation  on  the 
|)eilQQ,  in  virtue  of  which  the  plajutin  claims  that 
sht  defender  be  boiuid  to  do  a  things  ot  to  give  it. 

But)  in  the  a£tion  called  prejudicial,  is  eicplained 
fimply,  lome  one  of  theie  queftions :  Is  the  perfon 
ip  question  free  ?  Is  he  member  of  fuch  a  civu  foci- 
tty  ?  Is  he  of  fuch^  or  fuch  a  family  >?  Thefe  a&iona 
Mteft  the  perfon  himfelf ;  they  fuppofe  a  right  which 
is  immediatly  annexed  to  him  -,  and  confequently  bjr 
thefe  actions  is  neither  claimed  a  real  right,  nor  die 
fulfilling  of  an  eng^ement,  but  the  perfon  himfelf 
is  attacked,  and  the  ftate  or  quality  which  he  aflumcs 
to  himfelf,  is  diiputed« 

By  the  Change  of  the  natural  iUte,  that  is  to  lay, 
by  the  lofs  of  uie  quality  naturally  annexed  to  a  pec- 
Ion,  he  lofes  the  rights  and  privileges  annexed  to 
that  ftate. 

Thus,  he  who  lofes  the  ft^te  of  liberty,  that  is  to 
lay,  who  ccafes  to  be  a  free  man,  lofes  all  the  privi- 
leges annexed  to  natural  liberty. 

Thus,  he  who  lofes  tbe  ftate  of  a  citizen,  that  is 
ijb  fay^  who  ccafes  to  be  a  member  of  civil  fociety, 

D  ^  lofes 
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!ofcs  the  rights  and  privileges  which ,  that  Ibcictjj^ 
procures  to  all  thofe  of  whom  it  is  compoijbdv  Thus, 
he  who  lofes  the  ftate  of  a  family,  ceafes  to  enjoy 
the  rights  which  belong  to  the  members  of  that 
family.  In  the  following  titles  we  Ihall  treat  of  the 
change  of  ftate,  and  of  the  manner  in  which  thofe 
qualities  are  \\ow  left,  according  to  the  prefent  con- 
llitution  of  the  countries  under  our  government. 

Si6. 

Befides  the  three  (bates  juft  mentioned,  there  aire 
many  others,  but  which  have  not  thcir^  origin  from 
the  natural  ftate,  as  they  owe  their  eftablifhment 
only  to  civil  laws,  which  have  granted  to  fome  per- 
fbns,  in  confideration  of  their  condition,  and  of  the 
fituation  in  which  they  are  placed,  particular  rights 
and  privileges. 

In  faft,  nature  grants  the  lame  rights  to  men  and 
to  won^ti,  to  thole  of  age  apd  thofe  under  age,  to 
gentry  and  commonalty,  to  married  women,  to  widows, 
and  to  giris,  &c. ;  fo  that  the  rights  and  privileges 
which  fome  enjoy  in  preference  to  others,  flow  only  ^ 
from  civil  laws. 

Thus  a  mmor  does  not  lofe  what  is  called  the  per- 
fonal  ftate  wlien  he  is  declared  major,  or  of  age,  nor 
a  man  raifed  to  dignity  when  he  is  deprived  of  his 
office  •,  but  they  lofe  only  the  rights  annexed,  by  the 
civil  laws,  to  the  condition  which  they  have '  for- 
nfcited. 

As  thefe  rights  are  afflgned  by  the  laws  to  the 
ci^il  ftate,  that  is  to  fiy,  to  the  condition  and  quali- 
ty of  the  perfon  to  whom  they  are  immediately  an- 
nexed, that  perlon  obtains  likewife  aftions,  both 
real  and  pcrfonal,  againft  thole  who  would  deprive 
him  of  his  rights  and  privileges. 

But, 
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• 

But,  if  the  ftate  itfelf  be  contefted^  and,  for  ex^ 
ample,  it  be  denied,  that  a  perfon  is  minor,  noble, 
a  widow,  &c.  thence  to  conclude,  that  he  cannot 
claim  the  rights  annexed  to  a  quality*  which  he  has 
not ;  the  laws  grant  him,  in  order  to  defend  his  ftate, 
the  aftions  cailcd* pre;udicatively  ufefuly  or  preparatory 
ufcful  affiansj  (aHmes  pr^uMdales  utiles.) 


TITLE        V. 


Of  the  ftate  of  Liberty. 


S  J- 

THE  firft  ftate  which  man  acquires  by  nature,  is 
the  ftate  of  liberty ;  for  naturally  all  men  are 
free,  that  is  to  fay,  they  are  not  fubjeft  to  the  power 
of  a  mafter,  and  no  body  has  a  right  of  property  over 
them. 

In  virtue  of  this  ftate,  all  men  derive  from  nature 
itfelf,  the  power  of  doing  what  they  think  good,  and 
of  difpoiin^  at  their  picture  of  their  adions  and  ef- 
feds,  provided  they  do  nothing  contrary  to  the  laws 
of  the  country, 

S3. 
Among  the  Romans,  a  man  loft  this  ftate  when  he 

was  taken  by  the  enemy  in  a  public  war,  or  when, 

to  punifh  him  for  fome  crime,  he  was  reduced  to  the 

condition  of  a  flave. 

S4. 
But  Chriftians  having  judged  that  a  fervitude  which 

gave  the  maftcf  power  of  life  and  death  over  his 

flayes, 
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fi8¥eft»  ifm  ntt  compatible  with  die  perfefBon  to 
wfakh  the  Chiiftiw  refi(ffQn  caUs  att  mcu ;  it  thence 
iuppeneii,  that  this  kiod  of  fervitude  was  ahoiiflved 
by  oiolt  Chriftian  potei^taie$»  as  well  as  in  the  terri* 
tories  a&d  oovBtries  under  our  government  ^  in  {o 
miich^  that  the  pnipners  whom  we  tak«  in  war  from 
infidels^  are  jrcckpned  f^ie  men  •»  ib  that  he  who 
Ihould  kill  one  of  thofe  prifoners,  would  be  regarded 
and  punifhed  as  a  manflayer.  From  thence  it  fol« 
lows,  that  whatever  the  Roman  laws  oi^dsdn  concern-- 
ing  (laves,  freed  men,  and  mailers,  is  no  longer  of  Any 
ufe  in  our  dominions. 

And  as  the  ftate  of  Eberty  cannot  be  changed,  nor 
in  any  manner  loft,  and  confequendy  cannot  be  dif> 
puted  with  any  one  whontfoever,  the  afdon  called 
prijptdkidy  is  aot  ^ipplkulble  in  our  domimoni,  in  die 
acaniffeg  givjcn  at  by  die  Roman  law& 

NevertKelefs,  to  flavery  is  compared  prolcriptioQ^ 
or  the  punilhment  of  the  ban,  by  which  a  man  is 
condemned  for  a  crime  to  lofe  his  life,  with  degra^ 
dation  and  confiifcation  of  his  goods,  i^  diough  he 
be  not  fuh^^  to  the  power  of  another,  and  thoqgh 
the  fifcal  acquire  no  right  of  property  in  his  perfi>Q» 
nevertteleis  ^  c^ns^tion  of  the  oFOircribed  peribn  is 
fo  changed,  that  he  is  deprived  of  all  the  rights  which 
were  annexed  to  his  perfon  and  condition. 

As  praftice  has  aHo  introduced  into  fome  of  oar 
^provinces,  another  fort  <^  fervitude  and  flavery, 
whii:h  does  not  indeed  change  t;he  ftate  of  the  per- 
fon, but  which  neverthelcfs,  in  a  certain  manner,  af- 
fefts  the  perlbn  himfclf  in  .his  condition,  it  is  necel^ 
iary  here  to  give  fome  account  .0/  this  ft^te« 

s  7. 
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Thole  men  of  a  fcrvile  condidon,  ^ho  are  called 
b  German  *  Eigpihebmgt^  or  UtUertbaneUj  are,  with 
refpeft  to  their  peribn,  freemen,  who  may  contraft  and 
difpofe  of  their  actions  and  goods. 

But  thefe  and  their  children  are  annexed  to  certsun 
lands  of  their  lords,  which  they  are  obliged  to  culti^ 
vatc,  and  which  they  cannot  leave  without  their  con- 
ftnt.  Wherefore,  even  the  girls  cannot  be  married 
out  of  thefe  lands,  in  which  they  are  obliged  to  live 
iiodferve. 

I  S  .*• 

A  lord  acquires  this  right  of  pre)perty,  i.)  By 

I         birth ;  the  children  of  thefe  (laves  being  in  a  fervile 

i^        condition,  as  well  as  their  fathers  and  mothers :  and, 

2.)  By  way  of  bargain,  when  a  free  man  volontarily, 

txA  of  his  own  accord,  gives  himfelf  up  to  a  lord  vi 

the  flation  of  a  ihve, 

§  9* 
By  this  means  a  prince  acquires  a  real  right  over  his' 

fervants  in  a  fervile  condition,  and  he  may  redemand 

from  any  poiTeffor  a  (lave  who  belongs  to  him. 

S  to. 
When  a  man  denies  that  he  is  of  a  fervile  condi- 
tion, the  lord  has  the  aftion  called  prejudicial,  or  pre- 
paratory ;  by  which  the  qileftion  of  ftate,  whether  he 
be  of  a  fervile  condition  or  not,  is  prcvioufly  to  be 
decided,  before  the  Iprd  can  redem^d  him. 

I  §  II. 

He  who  affirms,  that  a  perfon  is  of  a.  fervile  coii- 

•  Hmims  propria  g^i^  edfcripti^  &c.  that  is,  nearlv  what 
the  Frmdi  call  people  in  mortt-maini  4es  monaiUabUs* — Pcrhapt 
jolliers  and  falters  in  Scotland  may  be  reckoned  (laves  in  thisfcnfe* 

dition. 
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didon,  18  bound  to  prove  it  -,  for  the  prefumption  is 
in  favour  of  natural  liberty.  It  would  be  another 
thing,  if  the  lord  were  in  poflellion  of  the  property 
of  that  peribn,  or  if  his  parents  and  predeceflbrs  had 
been  of  a  fervile  condition.  In  thefe  cafes  it  would 
be  the  defender's  bufinefs  to  prove  himfelf  a  free- 
man. 

As  in  every  province,  where  this  kind  of  flavery 
ifi  introduced,  the  right  of  property  is  difFerendy  re- 
gulated, we  refer  to  the  cuiuun  of  every  place  on  that 
hibjeft,  ord^ning  that  our  courts  conform  themjfelves 
to  thofe  cuftoms,  in  their  decrees. 

S  13- 
Fm^y,  it  is  further  to  be  obferved  on  this  fub- 

je£t,  that  if  a  man  of  a  fervile  condition  many  with- 
out informing  the  perfon  whom  he  elpoufes  of  his 
condition ;  we  referve  to  her  the  liberty  of  caufmg 
annul  the  marriage;  orddning  aUb,  that  the  ifTue 
of  fuch  a  marriage  be  regarded  as  free,  and  held  as 
fuch. 


TITLE        VL 

Of  the  ftate  of  a  Citizen. 

s  I- 

TIE  fecond  ftate  of  men  is  that  of  a  citizen.  In 
faft,  all  men  live  in  a  civil  fociety,  in  which' 
lome  are  born,  and  others  are  received  into  it 

There;  ^  four  qi;4vs  of  pcrfons  in  a  civil  fociety : 

^0  Tfii<5 
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U)  The  head;  2.)  The  citizen-,  3O  The  ♦  inhabi- 
tants who  are  not  admitted  citizens ;  4.)  The  f  ftran* 
gers* 

The  three  firft  orders  only  enjoy  the  ftate  o^  the 
cidzen,  and  by  that  ftate  acquire  fome  rights,  which 
fuch  as  are  not  members  of  th^  fociety  cannot  claim* 

In  iconfequence  of  this  ftate^ 

t.)  The  head  of  the  civil  foCiety  ^tquires  a  right 
Over  its  members,  and  over  their  aftions. 

2,)  Thofc  are  properly  c^ed  citizens,  who  cxer- 
cife  any  city*trade,  and  have  been  admitted  citizens. 
They  enjoy  certain  rights  and  privileges,  which  are 
hot  granted  to  the  other  inhabitants,  who  do  not  ex- 
crclfc  a  citytrade,  and  are  not  received  citizens. 

J.)  The  inhabitants,  incoiay  who  do  not  exercife  a 
city-employment,  and  who  are  not  received  citizens, 
enjoy  alio  fome  rights  which  are  denied  to  grangers. 

In  fine,  ftraftgers,  advetue^  who  are  only  pafling 
through  our  dominions,  have  not  the  ftate  of  the  ci- 
tizen, nor  confequently  enjoy  the  rights  annexed  to 
it ;  but  they  are  in  fafety,  by  virtue  of  the  common 
rights  of  mankind. 

$  6. 
Whatever  regards  the  cortftitutiott  and  oftcononiy  of 
towns,  as,  for  example,  the  eftablifhment  of  magi- 
ftratcs,  the  geconomy  of  town-houfes,  the  police,  the 
privileges  of  citizens  or  burghers,  their  contributions, 
and  other  articles  of  that  nature,  being  regulated  by  ' 

•  txicolae«  t  Advehs. 

Vol.  I.  E  feyeral 
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fevcral  cdifts  or  regulations,  iffucd  from  our  general 
direftoiy  for  war,  of  the  finances,  and  of  the  demef* 
nes  -,  and  of  our  chambers  of  war,  and  of  the  demef* 
nes  -,  we  ordain,  that  thefe  regulations  be  obferved  in 
dl  affairs  which  do  not  come  uflder  the  department 
of  juftice. 

And  in  order  to  know  how  far,  and  in  what  mat- 
ters, magiftrates  and  towns  fall  under  the  department 
of  juftice,  we  have  declared  our  intention  by  a  par- 
ticular ordinance,  which  we  order  to  be  kept  and  ob- 
ferved For  ever,  as  a  permanent  and  immutable  law. 

...       *  7- 
The  ftate  of  a  citizen,  then,  is  a  quality  or  condi-^^ 

tion  of  the  perfons  living  in  a  civil  fociety  -,  a  quality 

which  renders  them  capable  of  enjoying  Ibmc  rights 

^hich  flow  from  that  ftate. 

§  8- 
Whoever  poflcfles  thefe  rights,  may  defend  them 
acainft  any  one  who  difturbs^them  in  the  enjoyment 
ot  them^  by  ordinary  aftions.  But  if  the  ftate  itfelf 
be  difputed  with  hioi,  and  if  it  be  contended,  that  he 
is  not  member  of  a  fociety,  and  denied  that  he  has  a 
right  to  the  privileges  which  citizens  enjoy ;  the  law 
grants  him  the  prejudicial  or  preparatory  aftion,  by 
which  the  queftion  is  examined,  whether  the  ftate  of 
a  citizen  really  belongs  to  him. 

5  9- 

This  aftion  concerns  the  perfon  himfelf,  to  whom 

is  annexed  the  right  which  he  can  claim ;  consequent- 
ly differs  from  other  actions,  real  or  perfonal. 

§  lo. 
The  ftate  of  a  citizen  or  freeman  is  loft,  and  with 
it  all  the  rights  which  were  enjoyed  as  a  member  of 

a 
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t  fociety,  I.)  When  one  is  prolcribed,  but  not  when 
one  is  fimply  banilhed  from  the  dominions.  2.) 
When  one  leaves  the  country,  and  thus  renounces 
the  advantages  of  the  fociety  of  which  he  was  a  mem- 
ber. But  in  this  cafe,  one  is  bound  to  pay  to  his  lord, 
or  to  the  magiftrate,  a  certain  portion  of  his  effefts, 
which  is  called  in  Germany  the  outggiag  duty,  or 
th^  duty  of  dbzug^  (cenfm  migrationis/j 


TITLE        VII, 

Of  the  family-fiate. 

rr^HE  third  ftate  of  perfons  is  the  family-ftate* 

A  family  is  a  domeftic  fociety,  eftabliihed  by  na« 
turc, 

§  3. 

When  the  word  family  is  taken  in  a  fpecial  fenfe, 
it  is  only  compofed,  i.)  Of  the  father  of  the  family^ 
who  is  •le  mafter  of  his  houfehold  and  habitation ; 
wherefore  he  is  called  the  head  of  the  family  :  2.)  Of 
the  mother  of  the  family,  who  voluntarily  joined  herfelf 
to  her  hufband,  and  followed  him  to  his  habitation^ 
whereby  (he  became  a  member  of  her  hulband's  fa-^ 
mily :  3.)  Of  ^J^^  children,  who  are  the  fielh  ancl  blood 
of  their  father  and  mother,  and  who  being  thus  a  real 
portion  of  their  bodies,  neceffarily  belong  to  the  fa- 
mily. 

But  when  the  word  family  is  taken  in  a*more  ge-^ 
Jieral  fenfe,  in  it  is  comprehended,  4.)  All  the  rela- 
tions, For  althobgh,  after  the  death  of  the  faxher  of 
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a  family,  every  child  (hould  fetde  a  particular  family, 
neverthelefs,  4U  thofe  who  defcend  of  one  and  the 
fame  (lock,  and  who  are  by  confequence  come  of  one 
and  the  fame  blood,  are  regarded  as  members  of  one 
family. 

.  §  4-     ^ 
As  all  men  are  born  in  a  family,  and  fo  derive  the 

family-right  from  nature  itfelf,  whereby  they  acquire 

certain  ptivileges  *,  it  follows,  that  this  quality  or  con^ 

dition  of  men  forms  Ulcewife  a  natural  Jiate  of  per« 

fons. 

The  family  ftatc,  then,  is  a  condition  or  quality  of 
perfons,  which  makes  them  be  regarded  as  members 
of  a  family,  and  renders  them  partakers  of  the  rights 
and  privileges  annexed  to  that  family. 

§  6. 

Thofe  to  whom  thefe  rights  arc  due,  may  claim 
them  by  ordinary  aftions,  againft  any  one  molefting 
them  in  the  enjoyment  of  thefe  rights. 

But  if  the  family-condition  itl'elf  be  difputed  with 
them,  by  maintaining  that  they  are  not  members  of 
the  family  of  which  they  pretend  to  be,  it  muft  pre- 
vioufly  be  examined  whether  they  are  really  fo  \  for  that 
purpofe,  prejudicial  or  preparatory  aftions  arc  allowed 
them. 

By  thefe  aftions,  he  who  complains  that  his  ftate 
is  difputed,  claims  thej  condition  or  qyality  which  is 
immediately  annexed  to  his  perfont 

The  fi^mily^ftate  is  loft  by  profcrlption,  by  virtue 
of  which.a  man  is  condemned  to  death,  and  declared 
deprived  of  all  the  rights  of  a  citizen  or  fubjeft.  But 
that  ftate  is  not  loft  by  emancipation ;  for  the  imagi-. 
ginary  fervitude  which  the  Romans  fyppofed  in  cman, 

cipation. 
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dpation,  and  which  occafioned  a  change  of  thatftate, 
b  no  longer  in  ufe. 

§  8. 
It  remains,  that  we  explain  more  particularly  the 
rights  and  advantages,  which,  by  virtue  of  the  family- 
ftatc,  belong  to  all  the  members  of  a  domeftic  focicty. 


TITLE        VIIL 

0/  the  rights  of  the  bujband  with  regard  to  bis  mfe  ^ 
and  of  tbofe  of  the  wife  witb  regard  to  her  bufbcnd^ 
proceeding  from  the  family-Jiate. 

AS  the  domeftic  fociety,  or  family,  is  formed  by 
the  union  of  the  hulband  and  wife,  we  arc  to 
begin  with  enumerating  the  advantages  and  rights 
which  refult  from  this  union, 

§  2- 
The  huft)and  is  by  nature  the  head  of  his  family. 
To  be  convinced  of  this,  it  is  fufficient  to  confider, 
that  the  wife  leaves  her  family  to  join  herlelf  to  that 
of  her  hufband ;  that  Ihe  enters  into  his  houfehold, 
^nd  into  the  habitation  of  which  he  is  the  mafter,  and 
grants  him  rights  oyer  her  body,  with  intention  to 
have  children  by  him  to  perpetuate  the  family. 

Hence  it  follows,  judging  by  the  fole  light  of  rca- 
fon,  that  the  hu/band  is  matter  of  his  own  houfehold, 
and  head  of  his  family.  And  as  the  wife  enters  into 
it  of  her  own  accord,  fhe  is  in  fome  meafure  fubjeft 
to  his  power  J  whence  flow  f^veral  rights  and  privi- 

kges» 
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leges,  which  belong  tp  the  huiband  with  regard  tQ 
his  wife. 

For,  I.)  The  hufband  has  the  liberty  of  prefcri^ 
bing  laws  and  rules  in  his  houfehold,  which  the  wife 
is  to  obfervc. 

2.)  If  the  wife  be  ddeftive  in  her  duty  to  her  hut 
band,  and  refufe  to  be  fubjed,  he  is  authorifed  ta 
reduce  her  to  her  duty  in  a  reafonable  manne^. 

3.)  The  wife  is  bound,  according  to  her  quality,  to 
aflift  her  hufband,  to  take  upon  her  the  care  of  the 
houfehold  affairs,  according  to  his  condition. 

4.)  The  hufband  has  the  power  over  the  wife's  bo- 
dy, and  fhe  cannot  refufe  him  the  conjugal  duty. 

5.)  As  th^  hufband  and  wife  have  promifed  not  to 
leave  each  other  during  their  lives,  but  to  fhare  the 
good  and  evil  which  may  happen  to  then^  •,  the  wife 
cannot,  under  pretext,  for  example,  that  her  hufband 
has  loft  his  reafon,  leave  him,  without  obtiuhing  per- 
miffion  fo  to  do  from  the  judge. 

6.)  For  the  fame  reafon,  die  wife  is  obliged  to 
follow  her  hufband,  when  he  changes  his  habitation ; 
unlefs,  a)  it  has  been  flipulated  by  the  contrail  of 
marriage,  or  otherwife,  tliat  (he  fhall  not  be  bound 
to  follow  him  if  he  fhould  incline  to  fettle  elfewhcrc ; 
or,  h)  unlefs  it  were  for  a  crime  that  the  hufband 
changed  his  habitation,  as  if  he  had  been  banifhcd  fron> 
his  country. 

The  wife  likewife  enjoys  certain  rights  and  privi- 
leges with  refpeft  to  her  hufband.  For, 

I .  As  it  is  in  quality  of  an  alTiflant  that  the  wife 
enters  into  the  family  with  her  hufband,  fhe  ought 
to  enjoy  all  the  rights  of  the  family. .  Thus  fhe  car- 
ries  her  hufband*s  name  and  arms,  fhe  partakes  hi» 
ranki  fhe  is  under  the  fame  jurifviiftion  as  he,  &c. 

Th^f^ 
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Thcfe  advantages  are  continued  to  her  even  after  her 
husband's  death,  as  long  as  fhe  reniains  a  widow. 

2.)  The  hufband  is  bound  to  defend  his  wife^  as 
well  before  the  judge  as  elfewhere;  wherefore  alfo 
he  may  appear  in  a  judicature  for  her,  without  a 
letter  of  attorney,  provided  he  give  fecurity,  that  fhe 
ftiall  ratify  what  he  does. 

3.)  The  wife  hath  the  power  of  her  hufband's  bo- 
dy, who  cannot  refiife  to  pay  her  the  conjugal  duty, 
when  he  is  not  prevented  by  fickneis  or  other  acci- 
dents. 

4.)  By  virtue  of  thefe  engagements,  the  huiband 
cannot,  without  committing  adultery,  have  criminal 
correfpondence  with  another  woman. 

5.)  Neither  can  Jje  feparate  from  his  wife,  without 
very  important  reafons. 

6.)  The  wife  fucceeds  to  an  equal  portion  with  her 
children  in  her  hufband*s  eifefts ;  unlefs  by  contract 
of  marriage,  or  other  fettlements,  the  fucceffion  be 
otherwife  regulated.  From  this  law  are  excepted  the 
provinces,  in  which  the  ftatutes  of  the  country  fettle 
on  the  conjundk  furvivor,  a  certain  portion  which  is 
called  portionem  Jiatutariam ;  and  thofe  in  which  the 
community  of  goods  is  introduced* 

7.)  The  hufband  is  obliged  to  maintjunhis  wife  ac- 
cording to  his  rank  and  condition,  whether  he  took 
her  without  dowery,  or  (he  loft  her  il  rtune  after  her 
marriaore. 

8.)^  In  thefe  cafes  he  is  alfo  obliged  to  bury  her  at 
his  own  charge. 


TITLE 
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TITLE        IX. 

Of  the  rights  and  privileges  which  the  father  enjoys  with 
regard  to  his  children^  and  which  fiow  from  thtfamly^ 
fiate. 

(Depatria  poteftate.) 

THE  father  of  a  family  has  not  only  rights  over 
his  wife;  he  likewife  acquires  feme  over  the 
children  born  of  a  lawful  marriage* 

The  right  of  a  father  over  his  children  is  founded 
on  rcafon  :  for  the  children  are  procreated  in  the  houfe 
of  which  the  father  is  mafter ;  they  are  born  in  a  fa- 
mily of  which  he  is  the  head;  they  ^rc  of  his  feed, 
and  a  portion  of  his  body ;  they  are  not  thcmfelves  in 
a  condition  to  provide  for  their  own  perfervation ;  and 
their  father  is  obliged  to  take  care  of  their  education, 
till  they  arrive  at  the  age  of  maturity.  All  thefe 
circumftanccs  fuppofe  a  certain  power  over  the  chil- 
dren, which  is  called  paternal  power. 

Before  reckoning  up  the  rights  and  privileges  of 
tlie  paternal  power,  (jura  patriae  potejiatis)^  it  will  be 
neceflary  prcvioufly, 

I. )  To  explain  the  feveral  means  by  which  the  pa- 
ternal power  is  acquired.  (See  Art.  L).  After  which, 

IL)  We  fhall  treat  of  the  rights  which  the  father 
has  with  refpeft  to  his  children,  by  virtue  of  this 

power. 
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power,  and  in  wh^t  manner  it  co^es  to  an  end.  (Set 
Art.  IIO-  Then, 

III.)  We  fhall  examine  the  privileges  which  Bovf 
from  the  family-ftate^  in  favour  of  the  children.  (See 
Art;  III.).  And  as, 

IV.)  The  father  hath  a  right  over  the  fortunes  of 
liis  children,  (which  confifts  in  what  the  laws  call 
their /^rK/ifitm,  or  private  Hock).  This  fliaU  be  treat* 
cd  in  Art.  IV.  of  the  childrens  ftock. 

v.)  Finally,*  IhaU  be  treated  the  privileges  which, 
the  mother  is  to  enjoy  with  refpefi:  to  her  children, 
and  thofe  which  belong  to  the  children  reciprocally 
with  refpeft  to  their  mother.  (See  Art.  V,) 

VI.)  As  aUb,  the  privileges  which  the  other  rela* 
tions  reciprocally  acquire,  in  confequence  of  the  fami- 
ly-itate. 

ART.        L 

Of  the  Afferent  ways  of  acquiring  tie  fatimal  po^et. 

THE  paternal  power  is  acquired^  u)  By  a  la,w* 
ful  marriage. 
2.)  By  legitimation  \  when  an  illegitinuEite  child  ob«^ 
tains  the  rights  of  a  lawful  child. 

3.)  By  adoption,  when  one  takes  and  receives  as  bis 
own  child,  a  ftranger-child^   . 

The  paternal  power  then  is  acquired  firft  and 
principally  by  a  lawful  marriage.  Not  to  interrupt 
here  the  fubjeA  of  paternal  power,  we  refer  to  the 
fecond  book  the  explanation  of  what  is  undtrftood  by 
lawful  marriage. 

Vol.  I.  p  Sii. 
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§  6, 
The  fecond  way  of  acquiring  the  paternal  power, 
is  legitimation  ;  which  may  be  defined,  A  metht^d  ap- 
•proved  by  the  laws,  by  which  illegitimate  children  ob- 
.tain  the  rights  and  privileges  mf  legitimate. 

Legitimation  takes  place,  cither  by  the,*  fubfe- 
quent  marriage  of  the  father  with  the  woman  by 
whom  he  had  the  illegitimate  child,  or  by  +  authority 
of  the  fovereign. 

§.  8. 
The  firft  Ibrt  of  legitimation  which  takes  place  by 
a  fubfequeat  marriage,  fuppofes, 

I.)  That  the  father  marries  the  woman  with  whom 
he  had  the  correfpondehce,  which  may  be  done  at  the 
hour  of  death,  provided  he  have  his  judgemnt  -,  arid  iti 
this  cafe  it  is  not  neceflary  that  it  be  preceded  by  pro- 
clamation of  bans ;  it  is  fufficient  that  the  marriage 
•  be  folcmnixed.  Whence  it  follows,  that  it  is  not 
fufficient  that  the  father  have  declared  by  word  of 
mouth  or  by  writing,  that  ht  acknowledges  the  per- 
fon  with  whom  he  had  correfpondence  for  his  wife, 
and  thax  he  holds  her  children  as  legitimate.  More- 
over,  it  is  not  neceflary  that  the  children  be  prefent 
at  the  folemnization  of  the  marpage,  and  that  they 
hold  the  father  by  a  lappet  of  his  gown. 

2,)  That  the  illegitimate  child  give  his  confent  to 
it. 

3.)  That  the  father  might,  according  to  the  laws, 
\  marry  the  woman  with  whom  he  had  correfpondence. 
Whence  it  follows, 

4.)  That  an  illegitimate  child  may  be  legitin^ated, 

*  Per  fubfeqaens  xnatximoiuuA.         f  Per  refcriptutn  principis. 

even 
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even  though  the  father,  after  having  abufed  the  mo- 
ther, (hould  have  married  another  woman,  and .  pro- 
created lawful  children  with  her. 

5.)  When  the  father  obtains  a  difpenlation.  to  mar- 
ry the  woman  with  whom  he  committed  adultery  in  hep 
hulband^s  lifetime,  the  children  born  of  that  adultery 
Ihall  indeed  be  held  as  legitimate  •,  but  they  may  not 
fucceed  either  to  the  father  or  other  relations  inteftate. 
It  would  be  otherwife,  if  the  father  had  committed 
adultery  with  an  unmarried  woman,  and  that  after 
the  death  of  his  wife  he  had  married  her. 

6.)  When  xhe  illegitimate  fon  comes  to  die,  leaving 
a  child,  that  child  may  be  legitimated  by  the  mar- 
riage of  the  grandfather. 

7.)  By  this  legitimation  the  fatHer  acquires  the 
paternal  power,  and  all  the  rights  refulting  fron>  it, 
which  fhall  be  fpoken  of  in  Art.  11. 

This  marriage  has  a  fetrofpeaivc  efFeft,  and  the 
illegitimate  children  are  reckoned  legitimate  from 
the  moment  of  their  conception,  and  enjoy,  reckon- 
ing after  that  time,  all  the  privileges  of  lawful  chil- 
dren. And  this  takes  place,  even  though  the  pa- 
rents fhould  proteft,  that  they  had  no  intention  by 
marrying  to  acknowledge  the  children  as  legitimated. 

Thus,  children  legitimated  by  the  fubfequent  mar- 
riage of  their  father  and  mother, 

a)  Bear  the  name  and  arms  of  the  father ; 

b)  Partake  his  rank,  his  condition,  and  all  the  pri- 
vileges annexed  to  the  family. 

c)  If  they  demand  letters  or  certificates  of  their 
birth,  they  ought  to  be  made  out  without  difficulty, 
as  well  as  to  the  children  lawfully  born  •, 

d)  And  be  admitted  to  all  freedoms,  corporations, 
or  colleges. 

e)  When  any  thing  is  regulated  in  the  ftatutes  in 
favour  of  lawful  children,  thofe  regulations  fliall  e- 
qually  refpeft  legitimated  children. 

F  a  f )  They 
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f )  They  fucceed  to  the  father  and  other  rclauons, 
in  the  fame  way  as  the  lawful  children  •,  and 

g)  If  they  be  pafled  unprovided,  the  teibunent  (hall 
be  null. 

h)  If  they  be  difmherited  without  juft  caufe,  they 
may  quarrel  the  deed  on  the  head  of  undutifulnefs. 

i)  They  are  preferred,  in  regard  of  their  rights  of 
feniority,  to  the  other  children  born  after  them  in 
marriage,  and  they  enjoy  all  the  advantages  annexed 
to  that  right. 

k)  When  a  brother  appoints  his  legitimate  brother 
his  heir,  the  other  brothers  have  no  aftion  -,  and  are 
not  founded  in  a  claim  to  invalidate  the  teftament,  un- 
der pretext  that  their  brother  has  appointed  an  infa- 
mous perfon.  Nevcrthclcfs,  children  legitimated  by 
the  marriage  of  their  father  with  their  mother,  can- 
not, according  to  the  conftitutions  made  in  the  aflcni- 
bly  of  the  ftates,  fucceed  to  the  fiefs  or  feoffments  in 
truft)  nor  to  what  is  called  in  Germany  majjorat. 

%  9- 
In  the  fecond  place,  illegitimate  children  may  be 

legitimated  by  authority  of  the  fovercign,  when 
by  a  refcript  he  grants  them  the  rights  of  lav^l 
children  •,  or  when  the  father,  by  conlent  of  the  fove- 
reign,  declares  tliem  legitimate  in  his  will,  and  con- 
ftitutes  them  at  the  fame  time  his  heirs.  It  is  then 
the  fovereign  alone  who  can  legitimate  illegitimate 
children.  And  thofe  who  are  called  Counts  Palatine,  be 
they  confirmed  by  us  or  not,  can  no  longer  aflunie 
to  themfelvcs  this  right,  on  account  of  the  abufes 
whicli  they  have  occafioned.  Suppofing  even  the 
Count  Palatine's  letters  patent  formerly  granted  him 
the  privilege  of  legitimating  baftards,  thofe  patents 
fliall  be  reckoned  to  have  been  obtained  by  fub  and 
obreptions ;  and  Qur  will  is,  that  the  Count  Palatine 
who  ihall  grant  fuch  letters  of  legitimation,  be  pu- 

nilhed> 
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julhed,  and  the  legitimation  be  itfelf  without  effeA. 
TlVis  is  likewife  to  be  underilood  of  Counts  Palatine 
who  have  heretofore  obtained  fuch  conceflions,  which, 
for  the  future,  ihall  be  of  no  avail  to  them. 

But  that  legitimation  by  the  prince's  refcript  may 
take  place,  it  is  irequifite^    . 

I.)  That, the  father  have  it  not  in  his  power  to  mar- 
ry the  mother  of  the  illegitimate  child,  and  that,  con-* 
lequently,  the  child  cannot  be  legitimated  by  the 
marriage  of  its  mother ;  for  example,  if  it  were  born 
ia  adultery  of  a  woman  having  a  hufband,  or  in  inceil, 
or  even  if  the  mother  were  dead : 

II.  That  the  father  dellred  it,  anafor  that  purpofe 
uied  /blicitation  with  the  fovereign. 

When,  then,  illegitimate  children  themfelves,  or 
their  mother  for  tliem,  folicit  for  legitimation,  they 
do  not  acquire  the  right  of  fucceflioa,  even  though 
that  were  exprefled  in  the  letters  of  legitimation  j  for 
we  neither  have  a  right,  nor  is  it  our  intention,  to  de- 
prive the  agnats  of  the  rights  which  they  have  by 
law.  They  fhall  not  even  bear  their  father's  name, 
nor  his  arms,  if  we  have  not  exprcfsly  granted  them 
this  advantage  in  the  letters  patent ;  neither  are  they 
any  longer  under  the  paternal  power. 

The  privilege,  then,  which  fuch  legitimated  chil- 
dren acquire,  confifls  only  in  this,  that  they  cannot 
be  reproached  with  the  fault  of  the  father  and  mo- 
ther, and  cannot  be  excluded  from  offices  or  commu- 
nities. 

III.)  That  if  there  be  la^^-ful  children,  it  is  further 
requifite  that  they  give  their  confent  to  the  legitima- 
tion. If  there  be  none,  the  children  fo  Icgitunated 
acquire  indeed  the  rights  of  lawful  children,  but 
they  (hall  nbt  fucceed  to  their  father  inteftate. 

This,  however,  is  only  to  be  underilood  of  the  chil- 
dren exifting  at  the  time  of  the  legitimation ;  for  thofc 
who  are  )^rn  afterwards,  cannot  render  it  invalid. 

Neither 
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Keither  can  the  oppofition  of  other  relations  hinder 
its  efFeft. 

IV.)  It  is  moreover  required,  that  the  illegitimate 
child,  or  its  guardian,  confcnt  to  it. 

V.)  Children  thus  legitimated  by  the  prince's  rc- 
fcript,  at  the  requeft  of  the  father,  obtain  all  the  pri- 
vileges of  lawful  children,  whether  they  be  born  of 
a  concubine  or  of  a  proftitute.  They  bear  the  name  and 
tons  of  the  father,  they  are  his  neceffary  heirs,  fui 
b^eredeSj  and  under  his  power,  in  the  fame  way  as  his 
own  lawful  children.  But  they  by  no  means  lucceed 
.to  the  fiefs,  feoffments  in  truft,  and  majorats ;  far  lefs 
do  they  obtain  dche  rank  of  nobility  and  its  rights, 
though  the  father  be  noble,  if  rfie  refcript  do  not  ex- 
prelsly  grant  them  that  advantage. 

Neither  do  they  fucceed  to  the  relations  by  the  fa- 
ther's fide  inteftate,  even  though,  in  the  letters  pa- 
tent, the  right  of  fucccflion  in  genertd  be  granted 
them. 

§10. 

The  third  method  of  acquiring  the  paternal  power, 
is  adoption,  which  is  an  ad,  by  which  one  takes  and 
receives  a  perfon  whom  he  has  not  under  his  po^er, 
for  his  own  child,  juft  as  if  he  were  born  under  his 
power. 

I.  When  a  perfon  is  what  is  called  fui  juris^  or 
matter  of  his  own  rights,  that  is  to  fay,  is  not  un- 
der any  paternal  power,  and  that  perfon  is  adopted, 
this  aft  is  called  arrogatio.  But  when  a  perfon  is 
adopted,  iwho  is  under  the  paternal  power,  the  aft  is 
called  proper  adoption. 

II.  As  to  the  firft  fort  of  adoption,  arrogatio^  that  is 
to  fay,  of  a  perfon  who  is  not  under  paternal  power,  ^ 

•  I.)  All  thofe  who  have  no  child,  nor  hopes  of  ha- 
ving any,  may  adopt  in  this  manner,  be  they  married 
or  not ;  for  when  they  have  children,  or  hopes  of  ha- 
ving any,  it  would  be  unneceffary  to  take  the  benefit 
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of  the  law,  to  obtain  what  nature  has  already  grant- 
ed, or  allows  them  (till  to  expcft.     Wherefore, 

2.)  Thofe  who  are  below  fixty  years,  cannot  adopt, 
bccaufe  they  may  marry  and  have  children  •,  unkfs, 
for  particular  reafons,  of  which  the  judge  is  to  take 
cognifance,  they  obtain  permiffion  for  fo  doing 

3.)  He  who  adopts,  fhould  at  leaft  be  eighteen 
years  old,  it  being  requifite,  that  one  who  undertakes 
an  affair  fo  important,  fhould  at  leaf):  have  attained  to 
a  full  and  judicious  puberty. 

4.)  He  ought  alfo  to  be  older  than  him  whom  he 
adopts ;  becaufe,  according  to  the  courfe  of  nature,  a 
father  cannot  be  younger  dun  his  own  foh. 

5.)  He  who  by  his  own  fault  is  deprived  of  the 
power  of  generation,  cannot  adopt;  which  prohibi- 
tion regards  only  thofe  who  have  made  themfelves 
eunuchs,  and  not  thofe  who  have  been  made  fo  by 
their  parents  in  their  youth. 

6.)  Women  not  having  the  paternal  power,  can- 
not  adopt.  Nevcrthelefs,  thof^  are  permitted  to  do 
fo,  who  have  had  children  and  loft  them. 

III.)  We  may  adopt  all  flrangcrs,  male  or  female, 
who  are  mafters  of  their  own  rights,  that  is  to  fay, 
who  are  not  under  paternal  power.  A  father  may 
even  adopt,  arrogarey  the  fon  whom  he  had  before 
emancipated ;  and  the  grandfather  his  grandfon,  whofe 
facher  had  been  emancipated. 

IV.)  But  it  is  reqtrtfite,  that  thofe  who  are  adopt- 
ed, be  prefent  at  the  ad,  and  confent  to  it  in  ex- 
prefs  terms ;  as  it  is  not  fufficient  that  they  do  fo  by 
proxy,  by  writing,  or  tacitly. 

V.)  Our  will  is  aMb,  that  our  royal  confirmation  be 
afked,  becaufe  thereby  a  family  becomes  extinft^ 
the  head  pafTing  into  a  ftrange  family* 

VI.)  In  the  adoption  of  a  minor,  or  of  a  pupil, 
the  following  folemnities  are  to  .be  obferved : . 

I.)  The  guardian,  or  curator  mufl  confent  to  the 

adoption. 
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^option,  as  well  as  the  pupU  or  minof :  but  if  the 
pupil  be  ftiU  an  infant,  that  is  to  fay^  be  k(s  than 
{even  years  old,  it  fhall  fuffice,  that  the  guardian 
confent  to  the  ad. 

2.)  The  judge  Ihall  caufe  call  fome  of  the  neareft 
relations  of  the  perfon  intended  to  be  adopted,  and 
(hall  carefully  examine  with  them,  if  he  who  wants 
to  a^opt  him  be  of  good  morals,  and  of  an  irreproach- 
able life ;  if  he  be  not  influenced  by  fufpicious  reafons 
to  adopt  the  pupil  or  aiitior  •,  if  it  be  his  intereft,  that 
adoption  take  place,  &c. 

3.)  If  thtrc  be  no  obftacle  to  the  allowing  the  adop- 
tion,  the  adopter  ihall  give  fufficient  furety^  that  if 
the  pupil  ihould  die  before  attaining  the  age  of  puber- 
ty,  or  the  minor,  without  making  a  teftament,  he 
ihall  return  his  inheritance  to  his  neareit  relations. 

4.)  He  who  thus  adopts  a  pupil  or  minor,  cannot, 
without  an  important  caufe,  emancipate  him-,  and 
if  he  do  fo,  he  ihall  be  bound,  not  only  to  reibore 
him  all  that  belongs  to  him,  but  alfo  to  give  him,  not 
the  legitim  or  portion -natural,  but  the  fourth  part 
of  his  own  proper  fortune. 

But  if  the  adoptive  father  has  good  reafons  to  e- 
mancipate  the  adopted,  the  latter  can  only  claim  the 
fortune  which  belongs  to  him  in  property. 

It  is  the  bufinefs  of  the  judge,  to  take  cognifance 
of  the  juitice  of  the  caufe  of  adoption,  and  to  decide 
as  he  ihall  fee  right,  after  having  named  a  guardian 
or  curator  to  the  adopted. 

5.)  Guardians  and  curators  cannot  adopt  pupils  or 
minors  intruited  to  their  care,  till  after  giving  up 
their  accounts,  and  getting  other  guardians  and  cu« 
rators  appointed;  and  till  the  motive  and  circum* 
ftances  occurring  in  the  petition  of  adoption  be  exa- 
mined, as  is  above  prefcribed. 

VII.)  By  an  adoption,  arrogatio,  of  thi^  kind,  the 
adopter  acquires  a  full  paternal  power,  with  all  rights 

depending 
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dq)ending  on  it,  not  only  over  the  adopted,  but  al- 
fo  over  his  children  and  family.  Hence  it  follows, 
that  the  adopter  may  give  them  an  heir  by  a  pupillary 
fubftitution,  name  them  a  guardian  by  his  will,  &c. 

VIII.)-The  adopted  perfon,  arrogatus^  comes  out  of 
his  natural  father's  family,  and  neither  fucceeds  to 
him,  nor  to  the  other  members  of  the  family,  inte- 
ftate  :  the  pupillary  fubftitution  made  by  the  natural 
fadier,  falls  *,  and  if  he  has  appointed  him  a  guardian 
by  will,  it  fliall  not  be  ncceflary  to  confirm  it,  except- 
ing fo  far  as  he  may  have  left  him  any  legacy. 

The  adopted  perfon,  arrogatus^  acquires  all  the  rights 
annexed  to  the  family  of  the  adopter.-,  he  becomes  the 
neceflary  heir,  fuus  b^eresj  of  the  adoptive  father,  who 
cannot  forget  him  in  his  will,  without  rendering  it 
null,  nor  difinherit  him  without  a  juft  caufe-,  and 
when  he  has  juft  caufe  to  difinherit  the  adopted  per- 
fon, he  is,  neverthelcfs,  bound  to  reftore  to  him  the 
fortune  which  belongs  to  him  in  property. 

IX.)  Thefe  adopted  perfons,  however,  acquire  only 
the  civil  rights  annexed  to  the  family,  and  fo  only 
the  rights  of  agnation ;  but  they  cannot  acquire  the 
richt  of  blood,  or  of  cognation.  Wherefore  the  wife 
or  the  adopter  does  not  come  in  place  of  a  mother  to 
the  adopted  -,  and  the  maternal  afcendants  cannot  be 
reckoned  as  the  predeceflbrs  of  the  adopted  -,  confe- 
quently  he  cannot  fucceed  to  them  inteftate.  Neither 
can  thefe  adopted  perfons,  according  to  the  conftitu- 
tion  of  the  country,  have  any  ftiare  in  the  fiefs ;  which, 
it  is  our  pleafijre  alfo,  fhould  be  obferved  with  regard 
to  feoffments  in  truft,  and  majorats. 

The  cafe  would  be  different,  if  one  were  adopted 
by  a  paternal  afcendant,  or  .agnat,  becaufe,  in  this 
cafe,  the  natural  rights  of  blood  or  of  cognation  meet 
in  the  fame  perfon  with  thofe  of  agnation  •,  and  fo  the 
adopted  does  not  fucceed  to  thofe  effcfts  in  virtue  of 

Vol.  I.  G  the 
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the  adoption,  but  by  the  forefight  of  his  anceflbrs  *. 
But  if  one  were  adopted  by  a  maternal  afcendant  of 
relation,  he  would  not  fucceed  to  thefe  effeds,  untefa 
the  females  had  obt^ned  the  right,  of  fucceeding  to 
them,  or  the  fovereign  had  granted  him  the  rever* 
fionary  fucceflkm  of  them. 

The  adopted,  called  arr^aiuSj  acqjuires  by  adoption 
feveral  aftions : 

I.)  The  prejudicial  or  prepanttory  aftion,  when, 
his  date  is  difputed,  and  it  la  denied  that  he  is  law- 
fully adopted. 

2.)  The  demand  of  the  inhericancef ,  w4ien  the  fuc^ 
celllon  of  the  adopter  is  kept  frgm  him. 

3.)  The  aftion  for  the  lamily-IbaFe  :|:,  when  there 
arifes  a  difference  among  the  coheirs  concerning  the 
divifion  of  the  fucccffion, 

4.)  The  adion  for  undutiftilnefs||,  when  he  has'been 
difiuheritcd  without  juft  caufe,  or  the  fourth  pait  of 
the  cffefts  have  not  been  delivered  to  hira  entire,  &c» 
And, 

5. )  All  the  actions  which  lawful  childreti  have  by 
virtue  of  the  family-right. 

§  11. 

When  one  adopts  for  his  fon  one  who  is  not  what 
is  called  majder  of  his  own  rights,  that  adb  is  called  a 
fpecial  adoption  **,  without  the  ncccflity  of  diftinguifh  - 
ing  whether  the  paternal  power  be  a  confequence  of 
lawful  marriage,-  or  of  legitimation,  or  even  ot  the. 
adoption  which  is  called  entire  ff . 

Such  as  cannot  adopt  children  by  the  method  call- 
ed arrogatio^  neither  can  they  do  it  by  that  which  is 
called  Jpecial  adopfion,  (See  §  g.  n.  11.)  Neither  can 
^  father  adopt  his  illegitimate  fon  in  either  manner^ 

*  Ex  providentia  majoniin.         f  Petitioncm  hacreditatis. 
J  Familiae  ercifcundae.         ||  Querelam  inofficioC. 
*•  AdQptio  in  fpecic^  ff  Plenam  adoptioncm. 

becauio 


Ti^t^i    Bit.    Ar^.  1  5t 

htCAxitc  he  may  acquire  the  paternal  power  over  him 
hf  means  of  ^gitimation. 

All  fuch  as  are  under  paternal  power  may  be 
adopted,  though  they  be  in  the  age  orpuberty,  ^ath* 
out  die  neceffity  of  requiring  our  royal  confirmation  : 
it  will  he  iiifficient  that  the  aft  be  confirmed  by  the 
judge^ordinaiy.  When  the  judge  himfelf  fhall  be 
adopted,  or  he  (hall  adopt  any  one,  die  afiefibrs,  or 
jsik  die  ftiperior  judges,  (hall  give  the  confirmation. 

To  render  valid  the  adoption  properly  fo  called, 
-or  fpecial  adoption,  it  is  requifite, 

a)  That  che  ^opted  confent  to  it :  but  it  is  not 
4ieceflaty,  diat  the  confent  be  exprefs ;  it  fhall  be  fuf-^ 
ficient  if  he  be  prefent  and  do  not  oppofe  it,  or  that, 
on  account  of  his  non-afi;e,  he  cannot  oppofe  it 

b)  That  the  natural  father  of  the  adopted  give  his 
confent  to  it. 

But  the  confent  of  relations  is  not  at  all  neceffary. 

There  is  a  diftinftion  to  be  made  with  regard  to 
the  eiflfeft  of  adapti<m  prcperty  fo  called^  or  fpecial  adop-« 
tion,  between  the  adoption  made  by  an  afcendant, 
and  that  which  is  madt  by  a  ftrangen  For  in  the 
firft  cafe,  the  adoption  properly  fo  called  is  a  means 
of  acquiring  a  paternal  power,  but  it  is  not  fb  in  the 
iecond.   « 

I.  The  effcft  of  adoption  properly  fb  called,  made 
by  an  afcendant,  is  fuch,  that  it  gives,  a  full  pater-^ 
nal  power  over  the  adopted,  with  all  the  tights  de-^ 
pending  on  it* 

And  the  adopted  acquires  all  the  rights  which  law- 
ful children  enjoy  •,  for  in  this  cafe  the  rights  of  ag- 
nation, which  are  due  by  virtue  of  the  family-right, 
meet  in  the  famp  perfon,  with  thofe  of  cognation, 
Mvhich  flow  from  the  ties  of  blood.  (See  above,  §  i  o.  n.  9. ) 
Wherefore,  the  children   adopted  by  an  afcendant, 

G  2  fucceed 
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fucceed  in  their  order  to  the  fiefs,  "feoffments  in  tniH, 
majorats,  &c.  as  well  as  the  lawful  children.  (Sec 
<hc  fame.) 

II.  When  a  gentleman  ihall  adopt  the  child  (^  a 
burgefs,  or  peafant,  be  he  under  the  paternal  power 
or  not,  that  child  ihall  not  acquire  the  rank  of  nobi- 
lity or  gentry,  even  though  we  Ihould  confirm  the 
^dpption. 

The  fame  fliall  be  the  cafe,  when  a  count,  or  lord 
baron  (hall  adopt  for  his  fon  a  gentleman,  who  ihall 
not  thereby  be  raifed  to  the  dignity  of  a  count  or  ba^ 
ron.  That  the  adoption  may  have  that  cffeft,  we 
muft  have  formally  declared  fo  in  the  ad  by  which  we 
confirm  the  adoption. 

III.  A  perfon  who  b  adopted  by  an  afcendant,  has 
all  the  adions  that  he  has  who  is.  called  arrogaHis.{Sec 
§  ID.  n.  9.) 

IV^  If  thofe  who  are  adopted,  in  whatever  manner 
,it  be,  find  themfelves  injured  by  the  adoption,  they 
.  may  demand  to  be  reftored  to  their  former  fbite. 

When  one  adopts  a  ftranger,  who  is  under  pater- 
nal power,  and  who  does  not  defcend  from  the  adppt- 
er  i  that  Ibrt  of  adoption  does  not  acquire  to  him  the 
paternal  power,  but  the  adopted  continues  under  the 
power  of  his  natural  father,  both  with  refped  to  the 
rights  of  agnation  and  cognation,  and  obtains  only 
the  right  of  fucceeding  to  the  cfteds  of  the  adopter 
inteftate. 

Even  though  one  ihould  adopt  a  ftranger,  to  come 

.  in  place  of  a  grandfon,  and  regard  him  as  if  he  were 

.  born  of  his  own  Ion,  neither  the  adopter  nor  his  fon 

would  thereby  acquire  the  paternal  power,  but  the 

adoptive  fon  would  acquire  folely  the  right  of  fuc- 

ceetiing  int:fl.atc.  As  then  a  perlbn  adopted  acquires  no 

other 
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ocher  filial  right  *,  but  that  of  fucce^ing  inteftate, 
the  adopter  may  paf^  him  over  in  hjis  will,  and  is  not 
bound  to  leave  him  the  fmalleft  thiqg  in  his  tefta- 
mcntary  fettlements. 

Moreover,  a  woman,  and  any  perfon  who  has  no 
children,  whatever  their  age  be,  provided  they  be  of 
age,  may  adopt  in  this  manner. . 

In  cafe,  after  the  adoption,  of  whatever  kind  it  be, 
the  adopter,  marry,  and  have  children  of  his  marriage, 
or  legitimate  his  own  illegitimate  children,  the  adop- 
tion {hall  not  thereby  be  annulled. 

Cuih>m  has  introduced  another  kind  of  adoption, 
called  tbt  umon  of  children  -f.  It  took  place  when  two 
married  perfons,  having  each  children  of  a  former 
marriage,  received  them  into  the  number  of  their  chil- 
dren, and  common  heirs.  But  this  union  is  fubjeft 
to  many  inconveniencies  which  occafion  law-fuits, 
and  is,  belides,  not  very  ufeful ;  for  the  married  per- 
fons may,  by  the  method*  of  adoption,  or  by  their 
teftamentary  fettlements,  be  ufeful  to  thefe  children 
of  another  marriage.  Having  regard  to  which,  we, 
for  the  future,  abblifli  this  union  of  children  of  diffe- 
rent marriages.    . 


ART.         II. 

Of  the  rights  or  effeth  of  the  paternal  power  with  regard 
to  the  children^  and  how  it  comes  to  an  end. 

§  15- 

AFter  having  fhown  the  means  of  acquiring  the 
paternal  power,  it  is  neceflary  to  treat  of  the 

*  Jura  fifii.        +  Unio  prolium. 

rights 
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lights  and  {KUviiegQS  v^ck  cbe  fa^er  obtalas  by  tliait 
•power,  iwiph  regard  to  his  chHdfcn,  which  ai^p  found* 
id  in  aatu£e  ijfelf. 

The  anckniit  Rjpipafi  tonrs  ^canted  to  tl)e  &ti»e]i9 
called  ^iritesy  a  kind  pfpeoperty  over  their  Ghildren, 
which  they  Q^^jdmmniitm  qnmiaritm.  On  this  foun^ 
.4aU0Q  they  aUowod  a  father  to  fell  them,  or  m^^ok 
them  in  c^  of  urgeoc  aeceflky,  and  even  to  tidce 
away  their  life,  wh^ithey  had  committed  a/sdme. 

Children  had  no  property :  whatever  they  acouired^ 
or  came  to  them  from  others,  belonged  to  the  rather ; 
m  fo  flokuch  tbftt  the  doiweiy  of  the  fo&  bdongcd  in 
property  tp  •t&e  £M!her. 

Wherefore,  a  fon  could  not,  without  i^s  Cither's 
xonfeiK,  iateftt  an  a&ionifiEU-  himielf,  nor  4efisad  him- 
fc^,  iQor  noake  a  will. 

Thej:e  was  00  civil  obligatioa  feetivecn  the  &ther 
^W^  itihe  dbildiien ;  an4  aeither  of  them  had  any  adion 
'for  the  xsmpcrs  on  .which  .diey  had  mutually  agreed  -, 
^hiob  went  ib  £ir,  tiut  the  father  ^could  not  icsoen  give 
any  .tibing  to  his  owxi  children. 

When  die  children  w.er<e  carried  aw^ay  &om  the  •^- 
ther^  he  had  an  adtion  of  theft,  affioMtm  furii,  which 
is  only  granted  to  the  owner  •,  and  where  his  children 
Were  concealed,  he  had,  in  quality  of  a  matter  or  pro- 
prietor, an  a£tion  of  exhibition  *^  as  well  as  a  claim 
of  right  or  challenge  f . 

But  this  right  of  property  having  been  ab9li{hed 

afterward,  and  the  cftablifhment  or  feveral  feculiums 

or  proper  flocks  in  favour  of  children  having  pro- 

*  cured  them  the  liberty  of  difpofing  of  moft  ot  their 

*  A^ionem  ad  cxhibcndum.  f  Rei  vinJicatLcmein. 

effeas. 
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eftds.  It  thence  happened,  that  the  laws  referved  for 
the  father  only  the  privileges,  which  being  annexed  to 
the  family  and  blood,  are  thence  deduced  frdm  the 
prineiples  of  found  reaibn. 

ii8. 

I.)  Thus  children  aie-  obliged  to  obey  their  father 
as  the  head  of  their  family,  and  author  of  their  exifl- 
ence,  and  to  fubmit  to  his  commands,  in  fo  far  as 
there  is  nothing,  in  them  contrary  to  laws  divine  and 
human. 

Which  if  they  do  not,  the  father  has  authority  to 
reduce  them  to  their  duty  by  moderate  and  rationsd 
chsi&ifcmeat  \  he  may,  with  this  intent,  confine  them 
in  his  houfb,  and  keep  them  under  fubjeAion. 

But  he  has  no  right  to  treat  them  tyrannically,  nor 
to  beat  them  till  they  faU  fick  -,  far  Icfs  to  confine 
them  in  the  houfe  of  correddon^  till  the  judge  has 
taken  cogni&nce  of  the  fault. 

§>  19- 
IL)  For  thiefanoe  roafon  children  ought  to  have  all' 

manner'  of-  refpe6b  for  their  fatiier,  and  do  nothing 

hurtfiiHo  hisrepUtatioft  ^  wherefore  they  cannot  intfcnt 

any  aftion  againft  him  *,  Itor  alled^  any^  exceptions 

which  may  hurt  his  honour  i  but  in  caie  they  have 

any  profecutions-  g£  this  nature  before  a  judge,  they 

(hall   be  obliged  to  manage    them  with  becoming 

caution>  whim  the  lawyers  cdXl  fub  qualitcUe  aHimis  in 

%  20. 

III.)  Moreover,  what  children  acquire  belongs  no 

longer  in  property  to  their  father,  but  they  may  difpofe 

of  it  at  their  plcafure,  either  by  a  deed  to  take  place 

in  tlieir  lifetime,  inter  vivoSj  or  after  their  death  by 


^  Actionem  &moiam« 

will. 
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will,  they  leaving  the  legitim  or  their  portion  to  their 
father :  and  this  takes  place  in  regard  to  all  chil- 
drens  cffefts,  excepting  what  is  called  their  profeSi- 
tious  peculium^  or  proper  ftock^  or  that  given  by  their 
father,  and  their  adventitious  peculium^  or  proper  ftocky 
or  that  given  them  by  others.  The  reafon  is,  that  the 
father  has  the  property  of  the  firft,  and  the  ufc  and 
profit  or  liferent  of  the  fecond.  This  fhall  be  treat- 
ed more  at  length,  in  Art.  IV- 

Thus,  children  may  treat  with  their  father  in  re- 
gard to  their  other  efFedts ;  they  may,  for  example^ 
contraft  with  him,  make  him  prefents,  and  receive 
fuch  from  him,  &c. :  whence  arife  the  reciprocal  ac- 
tions of  the  father  againft  his  children,  and  of  the 
children  againft  their  father. 

§    21. 

IV.)  As,  then,  children  make  a  part  of  a  family,  and 
are  procreated  with  an  intention  to  perpetuate  it,  it  • 
is  moft  certain,  that,  after  the  father's  death,  all  the 
rights  of  the  family  devolve  on  them,  that  is  to  fay, 
they  become  his(  proper  and  neceffary  heirs,  fid  b^ere- 
des'j  confequently  they  fucceed  equally  to  the  em- 
ployments and  advantages  of  the  family,  and,  in  qua- 
lity of  heirs,  they  are  bound  for  the  father's  deeds, 
unlefs  they  declare  judicially,  that  they  renounce  his 
fucceflion.     (See  below,  article  following,  §  33.) 

It  may  eafily  be  concluded  from  what  has  been  faid, 
that  the  reafon  why  children  may  not  marry  without 
their  father's  conf^t,  is,  that  they  cannot,  againft  his 
inclination,  augment  the  number  of  the  family  of 
which  he  is  the  head ;  far  lefs  appoint  him  an  heir 
againft  his  inclination. 

§  22. 
V.)  As  children  are  not  only  conftituent  parts  of  the 
family,  but  are  even  a  portion  of  their  father's  body, 

ajad 
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ipA  are  in  fome  fort  but  one  pcrfon  with  him^  he  has 
ft  right  to  defend  the  niember^  of  his  family,  arid  of 
his  body,  and  to  take  care  of  their  prefervatlon.  Fof 
this  reaibn,  a  father, 

a)  May  defend  his  children  before  a  judgfe^  when 
they  are  criminally  profecuted ; 

b)  Appear  for  them  withoifrd  \ettct  of  attorney  •, 

c)  Solicit  the  reparation  and  pUnilhment  of  inju* 
Rices  arid  irijuriek  done  to  thcrti ; 

d)  Appoint  them  an  heir  by  a  pilpilliry  fubftitu^ 
tion  -,  and, 

e)  Nanie  fof  theln  guardians  by  his  will. 

f)  For  the  fariic  rfeafon,  the  Vows  by  whith  chil- 
dren cohfecrate  themlelves  to  the  monadic  life^  iaire 
null  withbiit  the  fathet^s  approbation; 

g)  If  his  children  be  cbriCealcd,  he  may  ihtcht  ari 
ttftion  of  eichibiliori  *,  to  oblige  them  to  be  exhibited 
and  returned  into  his  hands ;  and, 

h)  If  they  be  carried  oflT  from  him,  he  may  raifc 
$m  a^^ion  on  account  6{  violeriee  offt:red  f. 

As  children  are  but  ohe  perfon  ^Itk  their  father,  dhci 
iare,  fo  to  fiy,  inftrumerits  which  rtature  has  giveh 
him,  they  may  contraft  in  his  favour,  that  is  to  fa/, 
by  their  agreements  riiadc  With  a  third  perfon  in  name 
of  their  father,  they  acquire  for  hihi  a  right  of  filing 
at  law. 

Thus,  if  any  one  declares  to  a  fon,  that  he  make* 
a  prefent  to  his  father  6f  one  hliridred  dx-doUafs^  of 
forgives  him  a  debt,  or  grants  him  a  right  of  fervi- 
tude,  &c.  and  the  fori  accepts  it  in  the  father's  name, 
it  is  the  fame  thirtg  as  If  the  father  hirtifelf  had  con- 
triftcd,  aad  he  acqultts,  by  the  ^eed  Of  padlion  oi 

*  A4  exlubendaoi.        f  Aftione  de  vi  prirata  vtti  publk«« 
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his   fon,    a  right  of  fuing  for  the  fulfilling  of  the 
agreement. 

S  24.- 

It  further  refults  from  this  unity  of  perfons,  that 
if  the  children  obtain  poflcfllon  of  a  thing  which 
makes  part  of  the  ordinary  profcftitious  or  adventi- 
tious peculium,  or  proper  ftock,  the  father  obtains 
it  by  the  deed  of  his  children;  even  when  he  had  no 
knowledge  of  it. 

Provided,  that  the  fon  acquire  nothing  for  the  fa- 
ther with  regard  to  thofe  prculiums,  but  what  the 
father  may  in  faft  claim.  Thus,  when  a  neighbour 
grants  to  the  fon,  polfeflbr  of  the  peculium^  the  right 
of  pafling  for  his  own  perfon  in  his  fortune,  and  aft- 
ing  in  it,  &Ci  tlie  father  can  nowife  afTume  to  him^ 
felf  this  right  which  was  not  acquired  for  him. 

§  25. 

This  unity  of  perfons  ceales, 

1.)  If  a  father^  inftead  of  acquiring  any  thiilg^ 
fhould,  on  the  contrary,  find  himfelf  engaged  for  the 
fon's  deeds,  fo  that  the  father  cannot  be  I'ued  for  the 
fon*s  debt,  unlefs  the  fon  had  a  profe6titious  peculium, 
for  which  the  father  is  bound. 

The  unity  of  perfons  ceafes  alfo, 

2.)  In  public  affairs;  wherefore  the  fon  may  *  fit 
judge  on  his  father,  and,  in  that  quality,  confirm  the 
deed  which  his  father  made-  He  may  alfo,  without 
his  father's  confcnt,  accept  of  public  offices,  fuch  asi 
guardianfhips.    In  fine, 

3.)  Unity  ceafes  in  queftions  criminal,  the  father  be- 
ing no  more  relponfible  for  the  crimes  of  his  children^ 
than  they  are  for  the  wicked  adions  of  their  father* 

The  paternal  power  ends, ' 
1 .)  By  che  death  of  the  iadier  or  of  the  children, 

Th© 
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The  latter,  after  the  death  of  their  father,  do  not  fall 
under  the  power  of  their  grandfather,  but  remain  un- 
der the  in^edion  and  guardianihip  of  their  mother «, 
and  if  tlie  mother  die,  or  will  not  become  guardian^ 
the  grandfathers  are  bound,  in  quality  of  natural  guar* 
dians,  to  take  care  of  their  grandchUdrens  education, 
and  to  preferve  their  fortune. 

2.)  By  profcription,  or  forfeiture,  when  either  of 
them  is  profcribed,  or  declared  an  enemy  to  his  coun- 
try;  which  fhall  alfo  take  place  with  regard  to  deferters. 

3.)  By  the  emancipation  of  the  ton,  when  he  is 
adopted  by  his  grandfather;  which  is  the  only  cafe 
of  emancipation  now  in  force.  Wherefore  alfo  the 
father  can  no  longer  deniand  the  price  of  emancipa- 
tion, namely,  the  half  of  the  fon's  fortune. 

4.)  By  the  expofure  of  the  child,  whether  he  be 
expofed  in  public,  or.  near  a  church,  or  in  a  private 
houfe. 

5.)  By  the  abufe  of  the  paternal  power,  as  when  a 
father  treats  his  children  tyrannically,  or  proftitutes 
them,  or  induces  them  to  infamous  anions. 

In  all  thefe  cafes,  the  paternal  power  comes  to  an 
end,  and  confequently  all  the  riglits  flowing  froni  it  •, 
although  thofe  which  are  a  confequcnce  of  the  ties  of 
blood,  fubfift  in  their  full  force.  Thus,  the  lofs  of 
the  paternal  power  does  not  hinder  marriage  within 
the  degrees  forbidden,  from  continuing  ftill  prohibit- 
ed, nor  a  fon  who  kills  his  father  from  being.flill  a 
parricide,  / 

§  28. 

I.)  A  child  is  not  freed  from  the  paternal  power, 
when  he  fettles  and  takes  up  family  with  the  con- 
fent  of- his  father;  the  father,  in  that  cafe,  preferving 
all  the  rights  of  paternal  power.  There  is  no  ex- 
ception, but  in  regard  to  the  ordinary  adventitious 

H  z  peculiun^ 
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peculium,  of  which  the  father  is  obliged  to  leave  the 
ufe  and  enjoyment  to  his  fon,  in  order  to  defray  the 
cxpenfe  of  noufe-keeping ;  ^d  the  fon  may  difpofe 
of  that  peculiy m  at  his  pleafure, .  cv^n  thoqgti  he  ftay 
In  his  fj^ther's  houfe. 

We  do  not  reckon  as  children  who  fet  vp  a  fe- 
parate  family,  thpfe  who  make  a  voyage,  nor  thofe 
who  .are  in  lervice,  nor  thofe  who  are  in  the  array, 
unlefsj,  in  this  laft  cafe,  the  father  had  refufed  all. 
afliftance  to  his  fon  who  is  bearing  arms  in  th?  fcr- 
vice  of  th?  ftatc, 

11.)  Neither  does  the  paternal  power  come  to  an 
end  by  the  marriaffes  which  children  contraft  with  the 
confcnt  of  their  father;  the  latter  lofes  only,  as  is 
decreed  in  the  preceding  feftion,  the  ufc  and  enjoyr 
Thent  of  the  child's  adventitious  peculium  or  proper 
flock, 

The  paternal  power  fublifts  likewife,  even  fuppot* 
fing  the  married  children  continue  at  bed  and  board 
with,  their  father,  and  have  had  rich  portions  out  of 
their  father's  fortune,  and  even  though  their  marriage 
ihould  ^ft^rward  be  diflplved^ 

III.)  Neither  is  the  fon  freed  fpom  the  paternal 
power,  when  he  gets  an  employment  of  confiderable 
dignity,  and  the  father  even  preferves  the  ufe  and 
enjoyment  of  the  adventitious  peculium,  unlefs  the 
fon  lopep  houie  by  himlclf,  or  marry  with  the  confent 
of  the  father, 

Finally,  ipych  lefs  does  the  father  lofe  the  paternal 
power, 

IV.)  When  his  children  are  made  prifoners  by  the 
pnemy,  or  even  redyced  tp  flavpry  j 
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V.)  When  they  go  into  ^  convent  without  his  con- 
fcnti  and, 

VI* )  When  they  art  difinhcritcd  by  him.  Neither 
can  a  child  allege  prefcription  againft  the  father,  and 
pretend,  that  having  taken  care  of  him  for  thirty 
years,  he  is  releafcd  nrom  Iiis  power, 

ART.        III. 

Of  the  rights  and  privileges  which  arife  from  the  family^ 
fiatCy  infavtmr  ofchildrfn^  vntb  regard  to  their  father. 

AS  the  father,  by  the  family-ftate,  acquires  cer- 
tain rights  with  regard  to  his  children  j  the 
children,  in  their  turn,  acquire  likewife,  by  that  ftate, 
certsdn  rights  with  jtgard  to  their  father. 

>  33- 
For,  I.)  They  participate  the  privileges  annexed 

to  their  father's  family :  they  carry  the  father's  name 

and  arms,  they  are  fubjcdt  to  the  fame  jurifdiftion, 

&c. 

$  34- 
a.)  They  perpetuate  the  family  after  the  father's 

death,  and  they  fucceed  to  all  the  rights  which  it' 

enjoys,  and  confequently  tp  all  the  effefts  which  the 

father  has  left ;  wherefore,  they  are  his  ncceffary  heirs, 

yitf  haredesy  without  any  necemty  of  a  particular  entry 

{o  the  inheritance.     (Sec  Art.  IJ.*  preceding,  §  21.) 

§  35- 
3,)  Children  cannot  be  pafled  over  in  filence  in  their 

fi^ther's  will,  nor  difmherited  without  cauie, 

§36. 

4,)  Th^  father  is  bound  ;o  educate  his  own  children. 

5OT0 
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5.)  To  maintain  them  when  they  have  no  efie^a 
of  their  own.  What  is  to  be  underftood  by  main- 
tenance, which  he  is  to  fiirnifh  them,  will  be  cx^ 
plained  afterward,  book  IL  title  VI.  §  9. 

6.)  He  is  likewife  bound  to  portion  his  daughters, 
tmd  furnilh  his  fons  with  ^the  means  to  make  the  mar- 
riage-donation. 

S  37- 
7.)  Neither  can  the  father  be  cxcufed  from  bury- 
ing his  children  at  his  own  charge,  when  they  aro 
indigent. 

§  38- 
8,)  When  a  father  will  not  acknowledge  his  chil- 
dren for  his  own,  or  will  not  reck.on  them  his  lawful 
children,  juid,  for  this  reafon,  wants  to  deprive  them 
of  the  rights  of  their  ftate,  they  may  claim  thofc 
rights  by  a  prejudicial  or  preparatory  adion. 


ART,        IV. 

Of  the  peculium  er  private  ft ock  of  children. 

§  39' 

WE  have  mentioned  in  art,  II.  §  6.  the  fa- 
ther's rights  over  the  effefts  of  his  children^ 
and  declared,  that  the  profeSlitious  peculium^  or  peculiar 
ftock^  belongs  to  him  in  property,  and  that  he  has  the 
ufufruiSl;,  or  ufe  and  enjoyment  of  the  ordinary  ad- 
ventitious peculiar. 

That  it  may  be  known  what  the  peculiar  is,  we 
Jhatl  here  explain  its  nature  and  properties. 

Children  have  four  forts  of  peculiars, 
l.)   The  profeSlitious\  z.)   The  adventitious^  both 

ordinary 
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Drdinary  and  extraordinarjr  -,3.)  The  caftrenfty  or  camp% 
and,  4.)  The  quqft  caftnnfe^  ovfuppofei  camp. 

*  41. 

The  profeiHtious  peculiar  takes  place,  when  a  fathet*^ 

or  a  ftrangcr  on  the  father's  account,  gives  a  fon  a 
part  of  his  fortune  to  adminifter,  to  improve,  and  to 
keep  a  particular  account  of  it,  feparate  from  his  fa-* 
ther's  accounts. 

A  father  may  give  a. peculiar  to  dl  his  children^ 
fons  or  daughters,  and  even  to  thofc  who  are  yet  in 
nonage* 

When  a  ftranger  gives  any  thing  to  children  upbtl 
their  father's  account,  this  gift  belongs  to  the  profcc-* 
tidous  peculiar. 

But  the  donor  ihuft  exprefsly  declare,  that  he  gives 
the  gift  in  confideration  of  the  father ;  otherwife  what 
he  may  give,  fhall  belong  to  the  adventitious  peculiar; 

The  father  has  not  only  the  full  property  of  this 
peculiar,  but  he  has  likewife  the  pofleffion  of  it  by 
his  fon,  who  is  only  the  keeper  oif  it,  and  who  ac- 
quires to  the  father,  even  though  without  his  know^ 
ledgei  all  the  profit  he  draws,  both  with  regard  to  the 
property  and  poffefllon. 

Whence  it  follows, 

a)  That  the  father  may<  at  his  pleafure^  take  this 
peculiar  out  of  his  fon*s  hands,  provided  it  be  not  to 
the  prejudice  of  creditors* 

b)  That,  at  his  father's  deith,  the  fon  is  obliged 
to  bring  it  into  the  mafs,  or  common  ftock,  of  his  luc- 
cefiion. 

c)  That  the  foft  can  give  nothing  out  of  this  pecu- 
liar ;  and  that  all  he  has  given  rfiay  be  redemanded  by 
the  father  or  his  heirs,  unlefs  the  donation  made, 

were 
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were  by  way  o^recompenfe,or  the  dignity  ^d  chara£i:ef 
of  the  donor  required  him  to  make  fuch  a  prefent. 

When  the  father  emancipites  his  fort,  and  dots  not 
at  the  fame  time  redemand  this  peculiar,  he  ihall  not 
afterward  have  any  right  to  demand  it,  but  (hall  be 
reckoned  to  have  made  a  prefent  o^  it  to  his  foil. 

f  44.. 
From  what  has  been  laid  of  this  peculiar.  It  follows, 
that  the  father  and  the  fon  cannot  contract,  traffic,  of 
negotiate  together,  with  regard  to  this  fort  of  pecu- 
liar ;  becaufe  the  father,  in  treating  with  his  fon,  would 
in  effedt  treat  with  himfelf,  and  would  2u:quire  what 
lie  already  has  in  property  -,  and,  indeed,  there  can  be 
|io  a£don  between  them  for  fuch  affairs. 

s 

§  46' 
When  the  fon  contrafts  with  a  (rrartget,  the  father 

Is  bound  by  his  fon's  contraft,  becaufe  it  is  with  the 

father's  confent  that  the  fon  has  the  admiftiftration 

of  the  peculiar.     Wherefore,  alfo,  the  father  cannot 

be  exempted  from  paying  the  debts  contrafted  by 

fche  Ion  Upon  his  peculiar,  even  to  its  full  value :  for 

this  purpofe,  creditors  have  an  s£don  againil  him  for 

the  peculiar  *. 

§  46.  ^ 

The  aftion  for  the  peculiar  is  then  Nothing  elfe  biit 

the  principal  adion  arifing  from  the  fon^s  engagement; 

but  as  the  father  himfelf  has  not  contracted,  and  is 

not  bound  to  pay,  but  as  far  as  the  peculiar  goes,  it 

was  thought  proper  to  diflinguilh  this  a£tion  by  a  paN 

ticular  name,  and  to  call  it  ibe  a£lion  for  the  peculiat. 

And,  indeed,  the  reafon  for  its  lading,  or  being  conrv' 

petent,  thirty  years,  is,  that  the  principal  a£lion,  whicb 

*  Actionem  de  pecuiiot 

I 

u 
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is  founded  on  the  fon's  engagement,  continues^  or  is 
competent,  all  that  time. 

When  the  father  takes  back  this  peculiar,  or  when 
it  otherwife  ceafes,  the  adipn  for  the  peculiar  is  com- 
petent only  for  the  fpace  of  one  year.  '  If  .it  be  not 
mtented  hy  the  creditors  within  that  time,  they  can- 
not afterwards  fue  the  father. 

It  has  already  been  remarked^  that  the  father  is 
bound  to  iatisfy  the  creditors  only  to  the  extent  of 
the  peculiar.  The  reafon  is,  that  he  gave  his  confent 
only  that  far  to  his  fon's  tnmfa&ions,  on  account  of 
the  peculiar.  But  if  the  peculiar  were  diminifhed  by 
the  lather's  fraud,  he  (hall  be  bound  to  indemnify  the 
creditors,  of  whatever  part  of  that  flock  ihall  be  loft 
by  his  fault. 

The  father,  neverthelefs,  has  a  right  to  deduA 
from  the  peculiar,  preferably  to  all  creditors,  as  by 
right  of  retention,  what  claims  he  has  on  that  ftock^ 
or  what  his  fon  owes  him,  on  account  of  thofe  un- 
der his  power,  euardianfhip^  or  trufteeihip,  as  well 
as  on  account  of  thole  whofe  affairs  he  managed. 

The  father  is  not  bound  to  ahlwer  for  the  fhiuda 
which  his  fon  commits  to  the  prejudice  of  his  credi- 
tors; becaufe,  when  he  granted  his  fon  the  power  of  ne- 
gotiating, he  did  not  intend  to  authorife  him  to  commit 
wicked  adions;  we  muft,  however,  except  cafes  in 
which  the  father  takes  the  advantage  of  his  fon's  fraud* 

* 

The  profeditious  peculiar  is  of  ufc  among  mer-* 
chants,  when  a  tradefman,  to  train  up  his  children  to 
bufinefs,  allows  i^cm  to  undertake   any  particular 

Vol*  L  I  branchy 
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branch,  and  intrafts  tbem  ^th  a  eertain  fism  in 
money^  or  wares. 

The  advMitiem  pecuRar  is  die  fortune  which  the 
chiid  acquire's,  without  its  coming  from  the  father, 
imd  without  its  being  ^rm  cxprdsl j  out  of  regard 

to  the  father. 

Whatever  comes  to  children  by  the  mothec^s  fide, 
or  from  their  brothers  and  fitters,  all  that  has  been 
given  themy  left  them  in  legacy^  &c.  by  a  ftranger, 
and  all  that  they  acquire  by  their  induftry  and  bdxwr, 
belongs  to  the  adventitious  peculiar. 

S  53- 

All  the  children,  finis  and  daughters,  in  nonage^ 

or  in  puberty,  may  poflefs  fuch  a  peculiar. 

§  54- 
The  fen  has  the  property  of  it»  and  the  father  tfa< 

ufufruft,  or  ufe  and  enjoyment.  . 

f  55- 
The  uRifrud  belongs  to  the  father,  ^ 

a)  Even  though  the  peculiar  (hould  confift  in  the 
adminiftration  of  an  incorporeal  thing,  fuch  as  a  jurif- 
didion,  a  hunting,  &c. 

b)  Or  though  it  ihouki  confift  in  oiw  of  thofe  things 
which  are  comumed  by  ufing ;  and,  in  this  cafe,  it 
ihall  be  fiifikient,  if  he  afterwards  reftore  a  like  thing 
flqual  in  kind,  ia  quality  and  goodneis. 

,    c)  The  father  has  alfo  the  ufufhift  of  this  peculiar, 
although  the  fon  be  dead  before  him. 

d)  When  this  peculiar  confifts  only  in  the  ufufruft 
of  a  thing,  the  father  enjoys  it  during  his  life ;  and, 
after  his  death,  his  fon  has  the  enjoyment  of  it,  till  he 
die  Ukewife. 

c)  The 
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'  €)  The  fadier  having  the  uftifTu&  of  this  peculiar^ 
k  fbUoOTs,  that  he  alone  ha^  the  adminiftmtbn  of  it» 
€ad  he  alone  csui  fue  ndth  the  fon's  conient,  or  be 
iiied  upoQ  that  account*  'This  takes  placo  even 
though  the  children  be  of  age.  Neither  is  he  obliged 
to  take  an  inventory  of  the  peculiar^  nor  to  be  ac- 
countable for  it.     In  fine^  • 

The  ion  can  alienate  nothing  of  the  peculiar  with- 
CHit  the  fiither's  confent. 

The  fettkments  made  by  the  father,  in  regard  to 
the  property  of  the  peculiar,  or  in  prejudice  of  this 
peculiar,  without  the  Ion's  conient,  are  null ;  unleis, 

a)  He  were  abient,  or  were  incapable  of  givifig  his 
confent. 

b)  Or,  that  the  father  had  given  Security,  that  the 
(on  Ihall  ratify  what  he  did;  or, 

c)  That,  by  the  alienation  of  the  peculiar,  the  (bn*s 
aSkm  had  been  meliorated  •,  as  for  example,  if  it  had 
been  ufed  to  discharge  his  own  debts ;  in  which  caie 
it  is  not  even  neceff^  tp  aflc  the  judge's  permifiion 
to  alienate^. 

S57- 
The  ufufruft  of  this  peculiar  no  longer  bdong^  to 

the  £Mlier,  and  he  has  no  loitger  the  adminiftration  of 
it,  when  <mpe  the  paternal  power  ceafes,  or  his  chil- 
dren marcy  with  his  confent,  or  he  allows  them  to 
have  a  feparate  houfehold. 

S  58. 

Children,  on  account  of  this  peculiar,  have  a  tacit 
hypothec,  or  mongage  over  all  their  father's  efFefts. 

S  59-        . 
As  there  are  feveral  cafes  in  which  the  ufiifroft  does 

*  Or  a  dectee  4V  Jim^nA. 

I  t  not 
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not  belong  to  the  father;  to  the  ordinary  adventitious 
peculiar,  juft  mentioned,  is  oppofed  the  extraordina- 
ry adventitious  peculiar,  which  comprehends  the  cf- 
fe6ts  «f  which  the  father  has  not  the  ufuftud. 

S  ^^' 

Thus,  under  the  extraordinary  advenHtious  peculiar 

is  comprehended, 

I.)  What  is  given  to  children  by  the  prince* 

2.)  What  is  given  to  them,  or  left  them  in  legacy, 

on  condition  that  the  father  ftiall  not  have  the  ufu- 

fruft  of  it. 

.     3.)  What  they  acquire  agsunft  their  father's  wiU, 
.     4.)  What  they  inherit  along  with  their  father,  of 
<he  ^fFefts  of  a  brother-german, 
'     5.)  Th«  fortune,  of  which  the  father  has  once 
renounced  the  ufufruft. 

6.)  The  gain  which  children  make  by  thieir  mar- 
riage :  thus  the  marriage-portion,  the  nuptial  donation, 
the  dowery,  the  nuptial  prefents,  and  thofe  .which  are 
made  the  day  after,  tnorgengabe^  belong  to  them  with 
^1  the  ufe  or  advantage  that  can  be  made  of  them. 

7.)  What  they  received  from  their  godfathers  and 
•godmothers* 

Except  in  the  cafes  juft  fpeciBed,  the  father  has 
the  ufufruft  of  all  theeffedts  of  his  children,  not  com- 
prehended under  the  peculiars  called  cafirmfes^  or 
camp. 

%  61. 

The  father  has  then,  with  refpeft  to  the  extraor- 
dinary adventitious  peculiar,  neither  right  nor  ufu- 
fruft,  nor  adminiftration  -,  but  the  fon  may  dilpofe  of 
it  as  he  pleales,  without  the  confent  of  his  father, 
either  by  deeds  between  living  perfons,  inter  vivoSj  or 
;by  fettlements  in  profped  of  death.  But  if  the  fon 
were  abfent,  or  incapable"  of  mahaging  his  own  affairs,, 
an4  the  periTon  who  furniftied  the  peculiar  named  no 

guardian 
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guardian  for  him;  the  father,  in  quality  of  admini- 
•ftrator  in  law  of  his  fon's  efFefts,  (hall  be  obliged  to 
take  the  adminillration  upon  himfelf,  or  ^Ife  to  get 
a  curator  or  truftee  nominated  for  him :  in  the  firft 
cafe,  he  is  obliged  every  year  to  give  an  account  of 
his  adminiftration. 

§  62. 
The  peadium  caftrenfey  or  camp  peculiar,  is  what 
the  (on  acquires  in  the  army,  or  on  account  of  war. 
Not  only  dl  that  is  acquired  in  the  army,  moveable 
or  immoveable,  belongs  to  this  peculiar,  but  even 
the  acquifition  made  by  way  of  exchange,  or  by  way 
of  purchafe,  with  the  money  gained  upon  that  pecu-* 
Jlar. 

What  is  given  to  children  for  their  equipment, 
either  by  the  father  or  by  a  ftrangcr,  belongs  likewife 
to  the  camp  peculiar.     But  preients  made  to  a  mili- 
tary man  in  any  other  cafe,  belopg  to  the  ordinary* 
adventitious  peculiar.    . 

S63. 

The  camp  peculiar  can  be  poflefled  by  none  but 
fons  who  arc  prefently  in  the  military  fervice,  or  who 
defign  to  enter  into  it. 

The  camp  peculiar  fubfifts,  though  the  fon  be 
difcharged,  and  though  he  employ  it  in  purchafing 
other  things. 

§  64. 

The  fon  has  the  whole  property  of  this  peculiar. 
He  poflefles  it  in  his  own  name,  he  does  not  bring  it 
into  the  mafs  of  his  father's  fucceffion,  but  difpofes 
of  it  at  his  own  pleafure,  even  without  his  father's 
confent ;  fo  that  he  may  alfo  make  agreements  with 
his  father  concerning  this  peculiar,  which  are  effec- 
tual. In  one  word,  he  is  reckoned  father  of  a  fa- 
mily with  refpcft  to  this  peculiar. 

§65- 
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So  the  father  has  not  the  leafk  right  oiver  this  pe« 
culiar^  and  can  neither  manage  it  nor  difpofe  of  k^ 
When  the  fon  dies,  the  father  does  not  fucceed  finglf, 
t>ut  the  defunct's  children,  and  even  his  other  rela^ 
tions,  have  right  to  it,  according  to  the  fettled  order 
of  fucceffion. 

$66. 

The  feculhm  qiiafi  cafiraife^  or  camp-like  peculiar^ 
is  the  fortune  acquired  by  a  fon  not  in  the  army  *^ 
but  in  employments,  or  by  his  own  labour  or  indu^ 
ftry.  Confequently,  to  this  peculiar  is  referred,  not 
only  the  falary  annexed  to  a  civil  or  ecclefiaftic  office^ 
but  even  all  gsuned  by  thofe  who  have  employments 
without  ialaries,  as  doftors,  advocates,  notaries,  &c. 
and  thofe  who,  without  having  employments,  turn 
their  time  and  induftry  tt>  account,  fuck  as  painters 
and  other  artifens :  what  is  given  to  a  fon  to  procure 
a  place,  belongs  likewife  to  the  camp-^Uke  peculian  • 

The  father,  in  like  manner,  has  no  right  over  this 
peculiar,  which  is  in  every  refped  rendered  fimilar  t^ 
the  camp  peculiar.  When  the  fen  is  abfent,  or  is  not 
in  a  condition  to  manage  his  own  affairs,  the  father  ia 
the  adminifbator  of  them  in  law. 


5  68. 
From  wfaat.has  been  juft  eftablifhed,  it  follows,  tha^ 
the  adion  for  the  peculiar  takes  place  only  with  re- 
fped: to  the  p^of€^6titious  peculiar,  and  by  no  means 
with  refpe^t  to  the  adventitious  and  camp  peculiars. 
(See  §  44.)  So  the  fon  alone  can  fue,  and  be  iued  on 
account  of  the  affairs  which  he  has  tranfadted  in  re^ 
gard  to  thofe  peculiars,  for  which  there  lies  no  aAion 
againft  the  father. 

^  £x  tnilitia  togau. 

ART, 
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ART.       V. 

Ctf  the  r^is  €f  a  mother  with  regMrd  to  her  tbUdren^ 
and  tbye  of  children  with  regard  to  their  mother y  mi* 
fiHg  both  from  the  famUj-fiate. 


(Dejwre  rnoHis  in  Uberos^  et  Uieronm  m  matrem.) 

S  69. 

IT  has  been  obfervedt  that  the  wife  grants  her  hus- 
band power  over  her  body,  with  intention  to  have 
chSdren  07  him,  to  perpetuate  the  family  after  his 
death. 

Whence  k  foQows^  that  the  children  are  properly 
under  the  power  of  the  father,  and  not  under  that  of 
the  mother ;  and  that  fhe  has  as  little  right  over  them, 
as  one  who  lends  his  ground  to  another,  to  make  his 
feed  bring  forth  fruit  in  it,  has  Over  the  fruits  which 
it  produces.  So  it  is  not  without  foundation  that  the 
Roman  laws  fay,  quod  fat  or  liberos  jure  feminis  vindicet. 
L  I.  §  I.  Ltjp.  ventr. 

S  70- 

This  is  the  reafon  that  a  wife,  who  enters  into  her 
hufband's  family,  and  confents  to  live  under  his 
power,  cannot  lay  clsdm  to  the  privileges  which  he 
enjoys. 

Neverthelels,  as,  on  one  hand,  the  mother  is  the 
companion  of  her  hufband  who  is  the  head  of  the  fa- 
mily; and  on  the  other,  the  children  are  a  real  por- 
tion of  her  body,  thence  arife  feveral  rights  of  the 
mother  over  her  children,  and  of  the  children  over 
their  mother. 

in  fad,  the  mother,  i.)  Enjoys,  next  after  the  fa-. 

ther. 
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ther,  the  right  of  commanding  her  cl^idreii,  who  ard 
bound  to  obey  her  ^  and  fhe  has  authority  to  chaftife 
moderately,  fuch  as  are  difobedient. 

i.)  The  children  are  likewife  obliged  to  honour 
her^  aixd  to  do  nothing  which  may  hurt  her  reputa^ 
tion. 

3.)  The  mother  fucceeds  her  children  inteftate 
jointly  with  the  other  members  of  the  family,  and 
cannot  be  omitted  in  their  wills,  nor  difinherited 
without  a  juft  caufe. 

4.)  Children  cannot  marry  wthout  their  mother^s 
confent,  and  the  want  of  that  confent  renders  the  mar- 
riage null.  (See  above,  §  21.) 

5.)  The  mother  is,  after  the  father's  death,  guar- 
dian in  law  of  her  own  children,  even  though  ithe 
grandfather  by  the  father's  fide  fhould  be  ftill  alive. 

6.)  When  the  mother  is  poor,  the  children  arc 
obliged  to  maintain  her  j  and  when  (he  dies  without 
leaving  efFefts,  they  are  bound  to  get  her  buried  at 
their  own  charge. 

7.)  As  to  illegitimate  children,  the  rights  which 
the  mother  has  over  them,  fhall  be  treated  of  in  the 
fecond  book.  . 

From  the  family-ftate,  likewife,  arife  fome  rights 

in  favour  of  children  with  refped  to  their  mother. 
I.)  She  is  obliged  to  provide  them  maintenance,  * 
2.)  And  to  take  care  of  their  education,  jointly 

with  their  father. 

3.)  Children  iucceed  their  mother  inteftate, 

4.)  And  can  neither  be  pafled  by,  nor, 

5^)  Difinherited  by  her,  without  juft  caufe. 

6.)  When  grown  children  are  in  want,  and  the  fa* 

thcr  is  not  in  a  condition  to  afford  them  neceflaries, 
'  the  mother  is  obliged  to  maintain  them  out  of  her 

own  fortune.  * 

7.)  And  to  get  them  buried  at  her  own  charges. 

All 
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All  thefe  privileges  bclofig  likewife  to  the  chiMren 
bom  of  what  is  called  a  left-hand  niafriage. 

A    R    t.       VI. 

Of  the  reciproctd  rights  wlncb  iftber  rftatHm  acquiire  (Tver 
cm  another  J  ly  virtue  of  the  famfy-fiatei 

GOgnation  or  kindred  is  a  gerieral    eT^reflion^ 
,  vrhich  Comprehends  all  thoie  who  are  defcehdtd 
of  thf  fame  Itock,  whether  by  the  male  or  female  fide^ 

§  74- 
Thofe  who  defcend  from  the  feme  ftock,  Are  di-^ ' 

Vided  into  agnaiSj  who  are  thofe  defcended  of  the 
lame  dock  only  by  males  ^  and  into  cognatSy  pro- 
perly fo  called,  who  are  defcended  by  the  fame  ftock 
Only  by  females. 

This  diftinftioii  is  attended  with  different  privi- 
leges. For  there'  are  fome  rights  which  belong  only 
to  agnats,  others  which  relate  only  to  cogn^ts^  and 
Others  which  equally  concern  both. 

1.  Agnation  takes  place  only  by  lawful  marriage. 
Wherefore  children  born  of  a  left-hand  marfiage,  or 
of  an  unlawful  conjundion,  are  not  reckoned  agnats^ 
heitlier  do  they  enjoy  the  rights  of  agnation ;  but 
cognation  is  contradted  even  by  an  unlawful  conjunc- 
tion. 

IL  Agnats  alone  bear  the  name  and  arms  of  the 
family,  and  enjoy  all  the  privileges  and  honours  an*« 
nexed  to  it. 

Cognatr,   who  by  ftmales  are  defcended  df  the 
Vol.  I.  Jt  commoh 
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common  ftock^  or  head  of  the  family,  can  have  no 
ftiare  in  its  rights,  becaufe  the  mother  left  the  family 
to  eiKcr  into  another. 

IIL  The  agnat  alone  fucceeds  to  the  feofiinents 
in  truft,  and  to  the  fiefs  of  the  family. 

And  cognats  are  entirely  excluded  from  them, 
except  in  the  cafe  of  a  feoffment  in  truft,  which  had 
not  been  granted  to  the  family^  but  in  general  to  the 
cognats  or  neareft  relations,  or  in  the  cafe  of  a  fe- 
male fief. 

IV.  When  a  perfon  independent  of  paternal  power 
is  adopted,  he  acquires  only  the  rights  of  agnation, 
and  not  thofe  of  cognation,  unlefs  he  were  adopted 
by  an  afcendant;  and  this  would  alfo  take  place 
with  regard  to  one,  who  being  fubgeft  to  the  pater- 
nal power,  fhould  alfo  be  adopted  by  an  afcendant. 
(See  above,  tit.  IX.  art.  I.  §  lo.  n.  VIII.  &  IX.  and 

ibid.  S  ^?') 

V.  I.)  Agnation  ceafes  by  the  punifhment  of  the 
ban  or  of  profcription  •, 

2.)  By  the  lofs  of  the  freedom  of  a  city,  or  borough; 

3.)  And  by  the  lofs  of  the  quality  of  member 
of  a  family. 

Cognation  ceafes  likev/ife  indeed  in  thofe  three 
cafes,  but  only  with  regard  to  the  advantages.  Thus 
none  of  the  cognats,  in  the  circumftances  mentioned, 
fucceed  to  a  relation  who  died  inteftate ;,  but  as  to 
the  precepts  which  regard  cognation,  or  the  tits  of 
blood  and  nature,  they  fubfift  in  their  full  ftrength. 
Thus,  one  v/ho  is  profcribed,  or  has  loft  the*  rights  of 
a  freeman,  or  is  adopted  by  an  afcendant,  cannot  mar- 
ry within  the  forbidden  degrees.  Thus,  if  he  kills 
his  father  or  mother,  he  is  punifhed  as  a  parricide,  &c. 

The  ri^ts  and  privileges  which  belong  equally  to 
agnati  and  cognats,  are  tne  foUdwing : 

I.)  They 
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» 
I.)  They  fucceed  to  ofte  another  in  the  allodial  cf- 

fe£b,  when  they  arc  bom  of  a  lawful  marriage,  except 

in  the  cafes  mentioned  in  the  foregoing  articles. 

2.)  They  are  obliged  KciprocaUy  to  defend  evTi 
other, 

3.)  So  they  cannot  omit  accepting  the  guardian- 
(hip  of  a  relation  under  a^e. 

4,)  They  may  appear  in  judicatures  for  one  another^ 
even  to  the  third  degree,  without  a  mandate,  on  giving 
fecuricy  that  their  deed  ihaU  be  ratified* 

5.)  When  one  of  them  has  fufFered  any  affront 
or  injuftice  on  account  of  the  family  from  which  he 
is  dcfcended,  all  the  other  relations  have  a  right  to 
proiecate  for  the  injury  done  to  the  family. 

6.)  When  a  brother  excludes  from  his  fuccei&on 
his  own  brothers,  and  appoints  for  his  heirs  perfons 
difhonoured  by  their  crimes,  or  of  bad  fame,  the  br<>- 
thers  may  make  the  ohji^&ion  of  undutifulHifsyforgexxki^ 
the  will  annulled,  with  refpeft  to  theundutiful  fettle- 
ment,  which  cannot  be  extended  to  the  other  relations* 

s  78. 

If  any  one  deny  another's  being  a  relation,  and 
refufe  him  the  rights  annexed  to  kindred,  he  whofe 
family-ftate  is  difputed,  maybe  defended  by  a  prejudi- 
cial or  preparatory  a£tion,  and  oblige  the  objedtor  to 
acknowledge  him  for  a  relation,  and  allow  him  to  en« 
joy  the  rights  annexed  to  the  family. 

S  79* 
It  (hall  afterward  be  declared,  within  what  degrees 

relauons  may  intermarry. 
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TITLE        I. 


Containing  tbejimmary  tf  tlmficoni  ^ooJk^ 


WE  have  declared,  part  I.  book  I.  title  IX« 
art.  I.  §  4.  &  5.  that  the  paternal  power 
is  chiefly  obtained  by  a  lawful  marriage. 
Not  to  interrupt  the  f^ibjedt  of  paternal  power,  we 
referred  to  another  place  the  explication  or  what  is  to 
be  ui^derftood  by  a  lawful  mamage,  and  what  rights 
and  privileges  it  carries  along  with  it !  and  this  is 
what  we  9x^  here  to  expl^n. 

§  2. 

As  promifes  and  betrothing  ufually  precede  mar-? 
ri^ge,  we  fhall  treat  firil  in  tide  II, 

* 

Of  promifes  of  marriage^  or  betrgtbing. 
(De  fponfalibus.) 

And  afterwards  in  title  III. 

Of  mamage  itfelf^  de  nuptiU.  On  which  occ^on  wilj 
be  {hown, 

a)  How  marriages  arc  diffolved,  vt,  I. 

b)  When 
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b)  When  ^paration  from  bed  and  board  takes 
place,  art.  II. 

c)  And  how  far  concubinage  is  allowable,  art.  Ill* 

Befidcs,  as  there  are  fcarce  any  marriages  without 
making  fome  marriage'-articles,  we  ihall  treat  in  ge« 
neral,  in  title  IV. 

Of  marriage-articles  J  or  dotal  agreements. 
(De  pailis  doialibus.) 

ft)  And  in  particular  of  the  dowery,  and  its  privi- 
leges. There  ihall  be  explained  how,  and  by  whom, 
the  dowery  may  be  redemanded  after,  the  confumma- 
tton  of  the  marriage,  and  what  charges  the  hulband 
may  dedud  from  it.     Art,  I. 

b)  Of  the  parapbemalia^  and  of  thofe  efieds  of 
which  the  wife  referves  the  adminiilratiQn  to  herfelf, 
called  receptitia.  Art.  II.  &  IIL 

c)  Of  the  marriage-prdent.  Art.  IV, 

d)  Of  the  JQinture  or  dowery.  Art.  V, 

e)  Of  the  prefcnt  made  to  the  wife  the  day  after 
the  marriage,  called  morgengaie.  Art.  VI. 

f )  Of  the  fuccelTion  of  the  hulband  and  wife,  lb 
far  as  it  is  fettled  by  the  contxadt  of  marriage.  Art. 
VII. 

g)  Of  the  pQrtien  regulated  by  ilatutes,  called  j?4i* 
tut  aria. 

As  It  frequently  happens  that  a  father,  during  hia 
own  marriage,  or  after  it  is  diflblvcd,  or  the  agnats 
?fter  the  father's  death,  will  not  acknowlege  the  chil- 
dren as  lawful,  nor  fumifii  them  maintenance  or  ne- , 
f  eflarv  fupport,  we  fhall  treat  jn  titl^  Y» 
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Of  acknowledging  children. 
{Be  agnofcendis  liberis.) 

And  in  title  VI. 

Of  the  Mgation  offareMs  to  maintain  their  children. 

{De  idendis  liberis.) 

At  the  fame  time,  it  is  there  declared,  in  what  cafes 
one  is  bound  to  mainuin  others  befides  their  own 
children. 

S  6. 
And  as  it  often  happens,  that  women  who  have  I(^ 
their  hulbands,  or  are  feparated  from  them,  zSkxt^ 
that  they  are  wkh  child,  and  at  other  times  deny  ic 
out  of  hatred  to  thehufbandi  in  title  VII.  are  fhown 
the  precautions,  which  perfons,  having  intereft  in  the 
matter,  mvf  take  to  be  afiured  of  the  truth. 

Of  the  inquiries  into  fufpBed  pregnancies^  and  the  precau^ 
tions  to  be  taken  for  the  prefervation  of  the  child. 

{De  infpidendo  venire  et  cufiodiendo  partu.) 
TITLE        IL 

Of  betrothingy  or  ejpoufals. 
{Be  fponfalibm.) 

BEtrothing,  affiance,  or  efpoufals,  is  a  mutual  pro- 
mife  made  by  two  perfons  td  marry  each  od^er. 
•  There  muft  then  be  a  real  engagement  on  both  fides; 
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n  fimple  courtfliip  or  conference  about  marriage  does 
not  ccnilitute  betrothing,  or  efpoufals. 

Thefc  promifes  or  future  mamage  do  not  confti-^ 
tutc  marriage,  even*  though  they  mould  ufe  words 
applicable  to  the  prefent  time  *  ;  as,  1  take  you  ftft 
mj  wife.  For  as  long  as  the  marriage-ceremony,  or 
carnal  intcrcourfe  do  not  intervene,  uiey  will  only  be 
reckoned  promifes  of  future  man?iage ;  on  ^ich  ac- 
count our  will  is,  that  the  diftindtion  of  promifes  into 
prefent  and  future  be  entirely  abolilhed. 

Whence  it  follows,  that  between  perfons  who  are 
merely  promifcd,  neither  the  rights  of  the  dowenr  or 
marriage-portion,  nor  the  donation  in  profpeft  of  the 
marriage,  take  place ;  that  thefe  perfons  cannot  de- 
mand the  portion  of  the  fucceffion  between  huf- 
band  and  wife,  regulated  by  the  ftatutes  of  the  coun- 
try f;  and  that  they  do  not  commit  adultery  by  a 
carnal  correfpondence  with  another.  Thefc  promifes 
form  neither  cognation  nor  affinity ;  and  though  they 
be  made  by  words  afplkabU  to  tht  prefent  timej  they 
may  be  annulled,  like  other  promifes  and  efpoufals, 
for  ilie  caufes  which  Ihall  afterward  be  afligned. 

■ 

§  3- 
Betrothing  or  efpoufals  are  either  public  or  clan- 

deftine.  To  render  el'poufak  public,  it  is  requifite, 
that  they  be  made,  on  both  fides  with  the  confent  of  the 
relations,  whole  approbarion  the  children  muft  have 
in  order  to  marry,  (See  below,  §  i8.)i  or,  when  there" 
are  none  of  tlfcfe  relations,  in  prefence  of  two  unex- 
ceptionible  witneflcs. 

Thofc  who  intermeddle  in  bringing;  about  the  mar- 
riage, as  well  as  the  relations'  afcendrng  and  collate- 

•  Verbis  de  pfaefenti.         •   t  Portisncm  IbtatarUm. 

ral, 
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ral,  m&y  be  witnelles^  provided  they  be  of  unblamf^ 
able  behaviour:  as  for  the  rei^  it  is  of  lio  confer 
quence,  though  the  t^itneffes  be  called  only  by  one 
of  the  parties. 

Efpoufals  are  reckoned  clandeftine  when  they  are 
concluded  without  the  confent  of  the  relations  men^ 
tioned,  or  are  not  made  before  j;wo  unexceptionable 
witnefles,  when  the  parties  liave  no  longer  any  fuch 
relations. 

When  carnal  correfpondencc  happens  after  public 
efpoufals,  the  marriage  is  finifhed  and  conibmmated, 
though  there  be  neither  proclamation  of  bahs  nor 
nuptial  benediction ;  and  indeed,  the  wife  and  children 
,  have  all  the  rights  confequent  upon  a  lawful  marriage  •» 
excepting  that  the  wife  cannot  claim  what  is  granted 
her  by  the  donation  in  profpeft  of  the  marriage,  nor 
the  dowery  or  jointure,  nor  the  portion  of  fucceflioil 
between  hufband  and  wife,  regulated  by  the  ftatutes 
of  the  country,  but  Ihe  is  to  content  herfelf  with  the 
reftitution  of  her  marriage-portion.  When  the  carnal 
correipondence  happens  after  clandeiline  efpoufals, 
the  marriage  is  not  thereby  completed ;  it  is  unlaw- 
ful conjunction,  which  Ihall  be  treated  of  in  its  place, 

Efpoufals  are  further  of  two  kinds;  for  they  are 
contracted  either  purely  and  (imply,  v/ithout  any 
condition  added  to  tiiem,  or  they  are  contracted  con« 
ditionally. 

.  They  are  likcwife  reckoned  contracted  purely  and 
fimply,  v/hen  the  one  fays  to  the  other,  I^villwedyou^ 
and  will  efpoufc  no  ether.  One  who  makes  fuch  a  promifc 
is  bound  to  tulfil  it ;  and  the  perfon  to  whom  it  is 
made,  ought  not  to  expeCt  to  make  fuch  a  proniife 
ellcwherc,  or  to  form  a  defign  of  wedding  another. 

But  if  one  fhould  fay,  JVben  Iftjallwed^  it  Jkall  be 'VL-itb 
ycu^  and  I  will  not  efpcufe  awg  other  j  he  would  not  be 

bound 
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bound  to  complete  the  marriage  as  long  as  he  did 
not  promife  himfclf  to  another  •,  and  (hall  not  have  de- 
clared by  fordoing,  that  the  condition  under  which  he 
had  engaged,  exiits,  that  is  to  fay,  that  he  intends 
to  marry, 

§5- 
The  conclufion  of  marriage  is  fufpended  by  the 

condition  added  to  the  efpoufals,  whetl\er  it  be  in  the 

power  of  thofe  who  promife  to  each  other,  or  be  ca&al 

or  mixed ;  and  the  two  contradling  parties  are  obliged 

to  wait  the  event  of  the  condition,  and  cannot  in  the 

mean  time  retraft  their  engagements. 

§  6. 
If  the  condition  added  to  the  efpoufals  be  impof- 
fible  in  the  nature  of  the  thing,  or  becaufe  it  is  con- 
trary to  the  laws,  or  if  it  contain  any  thing  difho- 
neft,  or  give  occafion  to  fin  -,  the  promifcs  of  mar- 
riage are  null.  If,  for  example,  oile  promife  to  marry 
on  condition  that  he  fhould  change  his  religion,  or 
not  perform  the  conjugal  duty  to  his  wife,  or  not 
have  children,  &c.  none  of  the  con  trading  parties  fliall 
be  bound  to  perform  fuch  promifcs. 

..     .§7- 

Where  the*  condition  is  neceflar}%  and  is  neceflarily 
to  happen,  fuch  promife s  are  not  to  be  regarded  as 
conditional.     Such  agreement  is  pure  and  fimple. 

§  8.        * 
All  the  conditions  (even  thofe  which  are'impcf- 
fible  or  dilhoneft)  are  reckoned  as  fulfilled, 

I.)  When,  before  the  exiftence  of  the  condition, 

the  parties  have  had  carnal  correfpondence  together. 

2.)  Or  when   they  renounce  the  condition  with 

common  confent. 

3.)  When  the  perfon  in  whofe  favour  the  condt- 

VoL.  I,  L  tioa 
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tion  is  added,  declares  a  willingnefs  not  to  take  ad- 
vantage of  it.  Thus,  when  a  man  hai  promifed  mar- 
riage to  3  girl,  on  condition  that  the  bride's  father 
(hall  previoufly  give  her  a  thouland  rix-doUars ;  fhe 
ought  to  be  obliged  to  marry  him,  if  the  bridegroom 
confents  to  marry  her  without  exafting  the  thoufand 
rix-doUars. 

§  9- 
When  a  condition  fliall  depend  on  the  will  of  one 

of  the  contrafting  parties,  and  the  other  fhall  have 
waited  in  vain  for  a  certain  time,  the  judge  may,  in 
equity,  fix  the  time  at  which  the  perfon  on  whofc 
will  the  condition  depends,  (hall  be  obliged  to  fulfil  it, 
and  to  conclude  the  marriage. 

If  the  condition  were  cafual  or  mixed,  and  did  not 
exift  through  the  fault  of  one  of  the  contrafting  par* 
ties,  that  one  fhall  be  bound  to  conclude  the  mar- 
riage, without  the  neceflity  of  waiting  till  the  con- 
*  dition  exift. 

§  lO. 

There  are  ways  of  being  engaged,  which  tacitly 
contain  promifes  of  marriage,  namely  when*  thq 
condition  fuppofes  the  marriage.  For  example,  when 
one  of  the  parties  promifes,  at  the  other's  defire,  to 
buy  an  eftate,  or  to  build  a  cellar,  after  the  celebration 
of  their  marriage,  they  are  both  validly  engaged. 

Thefe  fort  of  engagements  include  no  condition 
for  concluding  the  marriage,  and  confequently  can- 
not ferve  as  a  pretext  to  hinder  its  conclufion.  Ne- 
verthelefs,  the  perfon  who  added  thofe  claufcs,  may 
exadl  of  the  other  a  fecurity  for  fulfilling  them. 

If,  after  the  marriage,  he  negleft  to  fulfil  his 
engagements,  he  may  be  obliged  to  it  by  Ijiw, 


•  Svh  cjQdp, 
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§  ii> 

Y^romifes  of  marriage  may  alfo  be  made  for  a  ftated 
time  * ;  for  example,  I  will  marry  you  as  Joon  as  1  am 
thirty  years  old^  cr  aft€r  my  father's  death.  In  fuch  a 
cafe  the  promifes  are  not  conditional  becaufe  it  19 
certain  that  time  (hall  come.  Neverthelcfs,  the  other 
cannot  exa£t  the  conclufion  of  the  marriage,  till  that 
time  be  really  cone. 

That  efpoufals  or  promifes  of  n^arriage  mny  be 
valid,  it  is  requifite  that  both  parties  confertt  to  them, 
and  declare  freely  and  plainly  their  intention  of  being 
married  together. 

Thence  it  follows, 

a)  That  thofe  who  have  jlot  the  ufe  of  reafon,  can* 
not  promife  themfelves.  Among  thefe  are  compre- 
hended fuch  as  were  in  liquor  at  the  time  of  their 
promifes  -,  but  they  ihall  be  obliged  to  rev^e  them 
by  writing,  within  the  term  of  eight  days. 

b)  A  confent  cannot  be  regarded  as  voluntary, 
when  the  parent  or  guardian  of  one  of  the  parties 
have  conftrained  them,  by  ftrong  thrcatpnings  or  hard 
ufage,  to  promife  themfelves* 

But  when  the  parents,  by  wife  renionftraaces,  Ihall 
engage  their  children  to  promife  themfelves,  and  the 
children  ihall  confent,  out  of  refpeA  to  their  parents, 
the  efpoui'als  ihall  be  valid> 

c)  Neither  is  there  any  confent,  when  the  parents 
promife  their  children,  or  order  them  in  their  teila- 
ment  to  marry  with  peribns  therein  named.  And  in-' 
deed  the  children  are  not  obliged  to  execute  their 
parents  will  in  that  refpeft.  And  if  they  have  been 
reduced  to  the  legitim  or  ihare  that  a  child  has  by  law 
in  cafe  of  dilbbedicnce,  our  will  is  not,  that  thefe  fet- 
tle ments  be  valid,  far  lefs  do  we  allow  the  execution 

*  Sub  die. 

L  ^  of 
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of  the  penalties  which  the  teftator  may  have  annexed 
to  their  difobedienee. 

In  fine,  one  cannot  regard  as  a  confent,  the  fportive 
toying  of  a  man,  who,  in  a  company  of  fevcral  perfons, 
calls  a  woman  his  bride ;  or  that  of  a  woman,  who, 
having  the  ufe  of  her  reafon,  makes  a  fimple  man 
believe  that  flie  will  marry  him,  and  even  gives  him, 
as  there  are  fome  examples  of  this,  a  copper-ring. 
But  in  this  laft  cafe,  our  will  is,  that  fuch  as  make  a 
joke  of  fo  grave  a  fubjeft,  be  feverely  punilhed* 

One  nrfay  promife  himfelf  by  figns ;  wherefore  one 
who  is  born  dumb  may  alfo  promife  himfelf* 

As  to  one  who  is  born  deaf  and  dumb,  the  judge 
rhuft  firft  examine  whether  he  has  an  idea  of  promifes 
of  marriasie,  and  of  the  affairs  which  are  tranfafted 
among  men.  But  with  refpeft  to  one  who  being  deaf 
and  dumb,  is  befides  blind,  no  coftfent  can  be  fup- 
pofed  on  his  part. 

When  a  woman,  whofe  confent  a  man  has  afked  in^ 
order  to  be  married  with  her,  makes  the  fign  with 
the  head  which  denotes  approbation,,  and  accepts  the 
ring,  or  the  handkerchief,  or  the  money,  &c.  offered 
on  that  occafion,  the  promifes  are  as  valid  as  if  they 

had  been  given  by  word  of  mouth. 

•       •    •  ■ 

One  may  alfo  tacitly  give  a  confent,  which  happens, 
when  the  parents  agreed  between  themfelves  on  a 
marriage,  afk  their  children  if  they  confent  to  it,  and 
the  children  neither  anfwer  by  word  of  mouth  nor  by 
figns.  In  cafe  their  intention  was  not  to  confent  to 
the  marriage  concluded  by  their  parents,  they  muft 
make  it  known  within  the  fpacc  of  fifteen  days,  ei- 
ther 
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ihcr  to  the  judge  or  to  their  parents,  who  fhall  im- 
mediately inform  the  perfons  concerned. 

§  16. 
Efpoufals  may  alfo  be  contrafted  between  abfent 
parties,  by  letters,  or  by  an  attorney  furniflied  with 
fufficient  powers.  But  in  this  laft  cafe,  a  blank  fche- 
dule  figned,  is  ^pt  fufficient,  and  it  muft  at  leaft  con- 
tain an  order  to  contract  efpoufals  with  fuch  a  pcrfon 
by  name. 

II.  That  efpoufals  may  be  valid,  it  is  alfo  requifite, 
that  the  betrothed  perfons  be  of  the  age  fixed  by  the 
laws,  which  is  twelve  years  for  the  woman,  and  four- 
teen for  the  man.  If  either,  or  both,  were  not  of  the 
age  required,  the  promifes  would  h6  null,  unlefs  they 
were  afterwards  publicly  renewed. 

S  18. 

III.  To  render  efpoufals  valid,  it  is  likewife  ne* 
ceflary,  that  the  relations  on  6oth  fides  confcnt  to 
them  freely,  and  that  this  confent  be  not  got  by  fur- 
prife  or  fraud. 

If,  then,  any  one  betroth  himfelf  without  the  Con- 
fent of  his  father,  or  of  his  mother,  in  cafe  his  father 
be  dead ;  or  of  his  grandfather  by  the  father*s  fide, 
in  failure  of  his  father  and  mothef ;  or  of  his. grand- 
mother on  the  father's  fide,'  if  the  grandfather  be 
deceafed ;  or  of  his  grandfather  pn  the  mother's  fide, 
in  failure  of  the  paternal  afcendants ;  or  of  the  grand- 
mother on  the  mother's  fide,  when  the  maternal  grand- 
father is  no  longer  alive;  the  promifes  of  marriage 
Ihall  be  null,  fuppofing  even  thefe  promifes  had 
otherwiie  been  lawfully  contracted.  "^ 
The  confcnt  of  the  relations  fliall  be  requifite, 
a)  When  they  fliall  have  fallen  into  extreme  indi- 
gence, as  well  as 

b)  When 
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b)  When  the  children  (hall  no  longer  be  at  their  fa- 
ther's table,  but  keep  a  feparate  houfe-,  or, 

c)  When  they  fhaUpoflefs  eminent-dignitics;  or 

d)  Even  though  they  fliall  be  adopted  by  a  ilrangen 
The  confent  is  not  reckoned  as  given,  when  the 

father  and  fuch  other  afcendant,  whofe  confent  is  re- 
quifite,  have  merely  a  knowledge  cf  the  efpoulals  -, 
but  the  children  muft  aflc  the  Conlent,  and  wait  till  it 
be  exprefsly  given,  or  till  it  be  fupplied  by  the  judge 
when  it  is  refuted  without  a  fufficient  realon.  See 
§  22.  below. 

If  the  relations  above  mentioned  afterwards  ap- 
prove the  efpoufals,  or  even  marriage,  contracted 
without  their  confent,  both  thefe  efpoufals  and  mar- 
riage ihall  be  valid,  from  the  time  of  their  being  con% 
traded. 

What  is  ordered  with  refpcft  to  the  confent  of  the 
natural  father,  takes  place  alfo  with  rcfpeft  to  fathers 
who  are  fuch  by  adoption  if  they  be  afcendants. 

But  with  regard  to  one  adopted  by  a  ftranger,  if 
he  marry  without  the  confent  of  the  adopter,  he  lofes 
the  right  of  fuccceding  to  him, 

§  20. 

The  parents  ftiall  be  mindful  to  provide  their  chil- 
dren fuitably,  ^^hen  they  are  of  an  age  to  be  married  j 
left,  by  making  unfeafonable  obftacles  to  their  fetde- 
ments,  they  Ihould  occaTion  them  to  contraft  unlawful 
promifes  of  marriage,  and  to  engage  themfelves  into 
criminal  correfpondences. 

§    21. 

When  children  want  to  marry  with  perfons  upon 
whom  they  may  have  views,  and  apply  to  their  pa- 
rents to  obtain  their  confent,  the  parents  Ihall  not 

oppofe 
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oppofe  it,  unlefs  they  have  good  reafons  for  fo  doing. 
Want  of  fortune  or  inequahty  of  condition  and  birth, 
{hall  not  fingly  by  thcmfelves  be  fufficient  reafons 
for  refufing  their  confent,  if  they  be  not  fupported 
by  other  reafons  more  important. 

Neverthclefs,  if  one  or  other  of  the  betrothed  per* 
fons  be  fo  deftitute  of  fonune,  that  they  could  not  live 
together  according  to  their  condition  or  ftation,  nor 
provide  for  the  nccefiitics  of  their  children  after  the 
death  of  either;  or  if  either  were  of  a  birth  entirely 
abjeft-,  or  were,  befides,  of  a  bad  behaviour,  and  were 
reckoned  a  debauched  perfon,  a  gamefter,  a  drunk- 
ard, &c.  thcfe  reafons  would  be  fufficient  grounds  for 
the  relations  to  oppofe  fuch  a  marriage. 

§  22, 

In  cafe  the  parents  perfift  in  oppofmg  the  marriage 
of  their  children,  the  latter  Ihall  apply  to  our  judges, 
who,  after  having  tried  without  cffeft  the  method  of 
accommodation  between  the  parties,  ihall  give  fen- 
tcnce  upon  their  differences ;  and  fhall,  by  viitue  of 
their  office,  according  to  circqmftanccs,  fupply  the 
confcnt  of  the  parents,  and  allow  tlie  children  to 
conclude  the  marriage. 

Our  judges  (hall  not  fail,  in  this  laft  cafe,  to  infert 
in  their  decrees,  that;  the  two  contrafting  parties  fhall 
not  thereby  be  lefs  bound  to  refpeft  their  parents,  to 
love  them,  and  to  pay  them  all  due  obedience. 

But  if  our  judges  (liould  find  the  reafons  of  refufal 
important  and  well  founded,  they  (hall  not  fupply  the 
confent  of  the  parents-,  on  the  contrary,  thcty  fnall 
declare  the  elpoufals  null. 

If  it  happen  that  children,  to  whpfe  marriage  their 
parents,  or  in  failure  of  them  their  guardians,  will 

no( 
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not  confent,  the  more  eafily  to  attain  their  own  end, 
fhould  refolve  to  live  with  the  perfon  to  whom  they 
are  contrafted  as  man  and  wife,  and  even  (hould  get 
themielves  married  clandeftinely ;  our  plealure  is  nut, 
that  either  the  parents,  or  the  guardians  be  obiiged, 
on  that  account,  to  give  their  confent  to  the  marriage, 
but  they  fhall  have  liberty  to  apply  to  the  conf.ficry 
to  get  it  annulled  •,  and  if  it  be  declared  null,  a  man 
who  has  debauched  a  girl,  Ihall  be  bound  to  portion 
her,  for  having  deflowered  her,  and  to  contribute  to 
the  education  of  the  child  which  flie  may  have  by 
him ;  all  in  proportion  to  his  fortune,  and .  according 
to  the  nature  ot  his  circumitances. 

But  if  the  parents  fhould  be  unwilling  to  fue  for 
annulling  the  marriage  which  their  children  have 
contrafted  againft  their  confent,  they  fhall  be  at  liber- 
ty to  difinherit  them,  and  deprive  them  of  their  le- 
gitim.  Moreover,  our  pleafure  is,  that  thofe  wha 
inall  contravene  what  is  hereprefcribed,.be  condemn- 
ed in  a  fine,  or  punilhed  by  imprifonment. 

%  24. 

If  any  one  Ihall  falfely  aflirm,  that  he  had  the  con^ 
fent  of  his  parents,  and  produce  forged  letters,  the 
promifes  Ihall,  indeed,  be  null;  but  the  pcribn  guil- 
ty of  the  fraud,  fhall  be  bound,  in  proportion  to  his 
fortune,  to  indemnify  the  innocent  party  for  the  wrong 
done,  and  fliall  befides  be  corporally  punifhed. 

If,  under  this  pretext,  a  man  had  induced  his  bride 
to  allow  im  carnal  knowledge  of  her,  or  iiad  got 
the  marriage  celebrated,  and  that  the  parents,  as  they' 
are  authorised,  fhould  require  it  to  be  annulled,  he  fhall 
not  only  portion  the  wife,  in  proportion  to  his  means, 
but  fhall  befides  be  punilhed  as  a  forger,  according  to 
the  rigour  of  the  la^v3. 

§  25. 

When  the  parents,  whcfe  confent  is  requilite,  or 

one 
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one  of  them,  (hall  once  have  given  their  confent  to 
the  marriage  of  their  cliildren,"  they  cannot  revoke 
it,  unlcfs  they  have  new  rcaibns  for  doing  lb-,  of  which, 
ac  any  rate,   our  judges  ihall  take   cognifance. 

When  a  fon  or  a  daughter  (hall  have  promilcd 
themfelves  without  the  confcnt  of  their  parents,  and 
(hall  revoke  the  engagement  into  which  they  en- 
tered, the  other  party  to  whom  fuch  perfon  is  en- 
gaged, cannot  fue  the  parents  in  order  to  have  their 
confent  fuppUed,  nor  exa6t  the  penalty  upon  which 
the  parties  had  agreed  in  cafe  of  a  revocation ;  but 
the  procefs  niuft  be  immediately  difmiiTed. 

Thci  confent  of  relations  is  not  requifitc, 

I.)  When  they  are  abfent,  and  the  place  of  their 
abode  is  not  known ; 

2.)  When  they  have  not  the  ufe  of  their  reafon ; 

3.)  When  children  who  had  contrafted  a  firft  mar- 
riage with  the  confent  of  their  parents,  incline,  after 
the  death  of  their,  firft  fpoufe,  to  marry  a  fecond  time. 
In  this  cafe  there  is  nothing  but  decency  which  obliges 
a  child  to  alk  the  advice  and  confent  of  parents  ;  pro- 
vided only  that  the  marriage  be  with  a  perfon  of  ho- 
nour, and  who(e  ftation  is  not  very  unequal 

Moreover,  this  is  underftood,  that  when  the  father 
is  abfent  or  fatuous,  the  mother's  confent  muft  be 
afked,  or  the  confent  of  the  other  afcendant  relations^ 
according  to  the  gradation  mentioned  in  §  i8.  above. 

S  27^  •. 

All  that  has  been  ordered  with  rcfpcft  to  the  con- 
fent of  relations,  (liall  take  place  with  rcfpeft  to  guar- 
dians and  curators.  .  Thus, .  when  a  minor  promifes 
himfelf  without  the  confent  of  his  curator,  and  tho 
latter  has  valid  reafons  for  his  cpponticn,  the  judge 

Vol.  I,  M  .  Ihilt 
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(hall  take  cognifance  of  the  caufe,  and  according  txi 
circumftance3  (hall  annul  the  promifes,  even  thougfi 
carnal  correfpondence  (hould  have  intervened.  But: 
what  has  been  faid  of  parents,  who  may  difinherit 
their  children  in  fuch  cafes,  cannot  take  place  with 
refpefb  to  guardians  and  curators, 

$  28. 

With  regard  to  thofe  who  have  no  relations,  whole 
confent  they  are  obliged  to  a(k,  and  who  aie  of  age,  it 
is  requifite,  for  rendering  efpoufals  public,  that  they 
be  performed  in  prefence  of  two  reputable  witnefles  •, 
in  default  of  which  they  (hall  be  held  as  plande(tine, 
and  (hall  not  bipd  any  of  the  contra^ng  parties,  un- 
iefs  they  be  reiterated,  or  declared  in  prefence  of  two 
unexceptionable  witneflTcs. 

But  if  one  who  has  no  relations,  whofe  confent  is 
rcqui(ite,  and  who  being  neither  under  guardian(hip 
nor  curatory,  is  mafter  of  his  own  rights  f ,  (hould 
fedvice  an  honeft  girl  under  promife  of  marriage,  even 
though  public  efpoufals  have  not  preceded  -,  it  is  ne- 
ce(rary  that  the  girl  (hould,  neverthelefs,  bring  good 
proof  of  the  promifes  of  marriage ;  and  if  (he  cannot 
bring  proof  qf  them,  (he  (hall  be  regarded  only  as  a 
concubine. 

In  the  feeond  place,  it  is  rcquifite,  to  render  efpou- 
fals valid,  th^t  the  promife  be  made  only  with  one 
fmgle  perlbn.  If  any  one  promife  to  two,  the  one  of 
the  two  promifes  is  null ;  but  the  queftion  is  to  know 
to  which  of  the  two  the  preference  mud  be  given. 

To  refolve  this  queftion,  the  following  cafes  mufl: 
carefully  be  diftinguiflied. 

•  Sai  juris. 

I,)  When 
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Ik)  When  one  has  promifed  publicly  to  two  pcr- 
fons. 

2.)  When  the  two  promifcs  are  both  clandeftine. 

3.)  When  one  has  promifed  clandeftinely  to  one 
perfon,  and  afterwards  publicly  to  another.  And, 

4,)  Y/hcn  one  has  promiied  publicly  to  one  perfon, 
and  afterwards  clandeftinely  to  another. 

In  the  firft  cafe,  when  one  has  promifed  publicly 
to  two  perfdns,  the  firft  efpoufals  are  alone  valid,  even 
though. die  laft  were  confirmed  by  an  oath,  or  though 
the  firil  were  ftill  fufpended  by  a  condidon.  Never- 
theleis,  if  the  firft  bride  renounce  "her  right,  or  the 
laft  promife  Were  followed  by  carnal  correfpondence, 
or  by  the  nuptial  ceremony  and  benediction,  in  thefe 
cafes  they  would  get  the  preference,  becaufe  by  car- 
nal corfeljpondence,  or  by  the  nuptial  benediction  the 
marriage  would  have  been  completed. 

I.)  If  any  one  promifes  himfelf  publicly  to  two 
perfons,  and  gets  them  both  with  child^  the  promifes 
made  with  her  who  is  firft  got  with  child,  fhall  have* 
the  preference  %  becaufe  by  the  carnal  correfpondence 
the  marriage  has  been  effectually  confummated. 

But  if  fhe  renounce  her  right,  or  if  otherwife,  the 
msyriage  could  not  take  pdace,  the  feducer  fha^  be 
bound  to  the  fccond  bride,  and  obliged  to  marry  her, 
in  fpite  of  any  thing  that  he  might  allege  in  order 
to  be  difpenied  from  it. 

2.)  When  a  woman  promifes  herfelf  publicly  to 
two  men,  and  one  of  the  claimants  is  afraid  that  the 
other  carry  her  off,  or  obtain  the  preference  by  means 
of  carnal  correfpondence,  the  judge  rday  either  fimply 
iffue  prohibitory  letters,  or  even  put  tiie  woman  into 
the  cuftody  of  known  honefr  people. 

But  if,  notwithftanding  the  prohibition,  the  woman 
be  carried  o^,    and  the  raviflaer  proceed  to  carnal 

M  2  correfpondence. 
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correfpondence,  the  efpoufals  (hall  be  null  and  with-* 
out  effeft  i  confequently  the  children  (hall  be  reckon- 
ed battards,  and  the  contraveners  fcverely  punilhed.  As 
to  the  perfon  complaining  of  this,  if  the  priority  of  their 
promifes  be  proved,  and  if  the  other  betrothed  peribn 
will  not  fulfil  them,  the  half  of  the  goods  of  the  con- 
travener  fliall  be  adjudged  to  the  complainer,  and  he 
or  fhe  fliall  be  put  in  poffcffion  of  their  efiefts  till 
the  decifion  of  the  caufe. 

3.)  As  it  is  an  unlwful  thing,  and  quite  unworthy 
of  an  honeft  man,  to  prbmife  himfelf  to  two  perfons  ; 
we  have,  after  mature  deliberation,  enadted  and  or- 
dained, that  he  who  fliall  make  public  promifes  of 
marriage  to  two  perfons,  fliall  be  eftcemcd  in  law  in- 
famous, and,  befides,  profecutcd  by  our  filial  to  be 
exempUrily  puniflied. 

And  as  for  the  woman  who  fliall  be  obliged  to  dc- 
£ft  from  her  claims,  and  who  fliall  have  been  entirely 
ignorant  of  the  firft  promife,  flie  fliall  not  only  keep 
the  prelents  which  flie  may  have  received  at  promifing 
herfelf,  and  all  that  the  other  party  may  have  given 
her  otherwife  •,  but  ftie  may  likewife  rcdemand  thole 
made  by  her,  and  fliall  aain  at  the  fame  time  the  third 
part  of  all  the  effedts  of  the  adverfe  party.  If  flie  have 
been  got  witli  child,  the  bridegroom  would  be  bound 
befides  to  maintain  the  child,  according  to  his  own 
rank,  all  the  time  of  its  fife. 

4. )  When  difputes  fliall  arife  about  priority  of  pro- 
miles,  they  fliall  not  be  decided  by  the  affertions  of 
the  perfons  concerned ;  but  thofc  who  found  on  pri- 
ority, fliall  be  bound  to  provfe  it. 

§  32- 
In  the  fecond  cafe,  when  any  one  promifes  clan- 

deftinely  to  two  perfons,  the  efpoufals  are  nuUj  fo 
that  even,  though  they  were  accompanied  with  car- 
nal correfpondence,  the  marriage  would  not  thereby 

be 
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be  completed.  Which  neverthelefs  is  only  to  b*  un- 
derftood  of  promifcs  which  are  clandeftine  for  want  of 
the  confent  of  parents,  and  not  of  thofe  which  arc 
contrafted  by  perfons,  who  being  mailers  of  their  own 
rights,  promife  themfelves  without  witnefles.  For, 
in  this  cafe,  the  clandeftine  promife  is  changed  by 
the  carnal  correipondence  into  a  lawful  marriage, 
which  the  feducer  is  obliged  to  get  celebrated. 

I.)  When  one  who  is  mafter  of  his  own  rights*^ 
Ihall  have  made  clandeftine  promifcs  to  two  perfons, 
and  (hall  have  got  them  both  with  child,  he  ihall  be 
bound  to  marry  her  who  was  firft  got  with  child ;  but 
Ihe  who  Ihall  be  obliged  to  defift  from  her  claim,  fhall 
not  only  gain  the  prefents  which  have  been  made  her, 
and  get  reftitution  of  thofe  which  (he  has  given ;  but 
he  fhall  likewife  be  obliged  to  give  her  a  portion,  and 
to  maintain  the  child  as  long  as  it  lives  ^  and  in  this 
it  is,  that  thefe  women  differ  from  concubines. 

2.)  The  punilhment  of  infamy  does  not  take  place 
againft  thofe  who  engage  in  two  clandeftine  efpoufals, 
but  it  fliall  be  fufficicnt  to  inflid  upon  them  an  ar- 
bitrary punilhment. 

In  the  third  cafe,  when  a  man  who  is  mafter  of  his 
Own  rights,  engages  with  one  perfon  clandeftinely, 
and  afterwards  publicly  with  another,  the  laft  efpou- 
fal  fnall  be  preferred,  unlefs  the  firft  were  accompa- 
nied with  carnal  correfpondence,  or  confirmed  ,by  the 
nuptial  ceremony  and  benediftion, 

§  34- 
In  the  fourth  cafe,  when  one  promifes  himfelf  at 

firft  publicly  to  one  perfon,  and  afterwards  privately 
to  another,  the  laft  efpoufals  are  without  doubt  in- 
valid ;  unlefs  in  a  queftion  with  a  man  who  is  mafter 
of  his  own  rights  f,  the  promife  were  confirmed  by 

•  Sui  juris.  f  Sui  juris. 

carnal 
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carnal  correfpondence^  or  by  the  nuptial  benediction^ 
which  would  get  them  preferred  to  the  firily  as  had 
been  decided  in  the  preceding  article. 

§35* 
By  lawful  elpoufals,  the  two  contrafting  parties 

acquire  the  aftion  arifmg  from  a  covenant  *,  in  vir- 
tue of  which,  each  of  the  parties  may  demand,  thac 
the  other  who  will  not  fulfil  the  promife,  be  obliged 
to  complete  the  marriage,  and  get  it  celebrated. 

In  cafe  that  one  who  has  been  condemned  by  the 
judge  to  fulfil  the  promife  of  marriage  made,  refiife 
to  get  the  marriage  celebrated,  the  following  grada- 
tion fhall  be  obferved* 

I . )  He  fhall  firft  be  exhorted  by  his  paftor  to  ful- 
fil his  engagement. 

a.)  if  fuch  exhortations  are  inefFedual,  he  fhall  be 
put  in  jprifon* 

3.)  if,  after  a  long  imprifonment,  he  perfift  in  his 
refufal,  the  promife  fhall  be  annulled  j  becaufe  it  is 
dangerous  to  join  perfons,  who,  according  to  all  hu- 
man appearance,  will  never  agree. 

But  in  this  cafe,  one  who  fhall  fail  in  his  engage- 
ments, 

a)  Shall  reftore  all  that  he  has  received  j 

b)  Shall  pay  all  the  charges  j 

c)  Sliali  deliver  to  the  other  party  the  half  of  his 
fortune,  which  he  fhall  be  obliged  to  difcovcr  upon 
oath; 

d)  And  till  ^e  fhall  have  performed  all  that  is  now 
prefcribed,  he  fhall  not  be  releafed  from  prifon,  not 
even  by  giving  fccurity. 

e)  But  if  he  had  little  or  no  fortune,  and  were  re- 
duced to  gain  his  livelihood  by  the  labour  of  his 

*  Adlioncm  ex  pa^. 

*  inlands. 
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hands,  a  certain  penfion  Ihall  then  be  determined^ 
which  he  (hall  be  bound  to  pay  to  the  perfon  to 
whom  he  breaks  his  word,  as  long  as  he  Uves,  and 
that  under  pain  of  imprifonment. 

4.)  This  is  only  to  be  underftood  of  the  cafe,  in 
which  the  efpoufals  are  not  accompanied  with  carnal 
correfpondence ;  for  if  there  were  carnal  correfpon- 
dcnce  between  the  betrothed  perfons,  and  thereby 
the  marriage  were  contrafted  and  really  confummatcd, 
it  Ihall  be  celebrated  without  the  neceffity  of  pre- 
vious proclamation  of  bans  :  and  if  he  who  will  not 
fulfil  his  engagements,  refufe  to  give  his  confent 
by  words,  or  if  he  happen  to  fun  away,  or  not  to  ap- " 
pear  upon  the  fummons,  his  cojifent  ihall  be  fupplied 
by  an  officer  of  the  exchequer  or  revenue,  who  ihall 
give  it  in  his  name,  and  his  wife,  and  child,  if  there 
be  one,  ihall  have  appointed  for  them  a  neceiTary 
maintenance  out  of  the  huiband's  efFefts.  But  if  he 
gains  his  bread  by  his  labour,  the  peniion  which* 
ne  muft  give  ihall  be  determined  j  which  ihall  be  ex- 
acted by  way  of  execution,  without  its  being  allow- 
able to  ufe  the  lead  connivance, 

5.)  Before  celebrating  in  this  manner  the  mar- 
riage of  a  widower  or  widow,  the  affairs  of  the  chil- 
dren of  the  firft  marriage  muil  previoufly  be  regula- 
ted -,  and  till  that  be  done,  he  v/ho  refufes  to  fulfil 
bis  promife,  fhall  continue  in  prifon, 

%    37-. 
Public  efpoufals  may  be  diilblved,  either  on  ac- 
count of  nullity,  or  for  other  important  caufes. 

.  s  38. 

Efpoufals  are  invalid  and  infer  no  obligation, 
I.)  When  the  two  parties  have  not  confented  to 
them,   (fee  §  12.  of  this  title);   or  when  there  is 
an  error  with  xefpeft  tg  the  perfon.     Ibid, 

a.)  When 
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2.)  When  one  of  the  two  parties  has  not  attained 
the  requilite  age.     See  §  17. 

3.)  When  the  confent  of  parents  and  guardians  is-, 
wanting.    §  27. 

4.)  When  thofe  who  are  matters  of  their  own 
rights  *  do  not  promife  themfclves  in  prefcnce  of  two 
witneflcs,  reckoned  honeft  people,  or  do  not  declare 
promifes  in  their  prefence.     See  §  28. 

5.)  When  one  has  already  publicly  promifed  to 
another.     §  31. 

6.)  When  the  condition  under  which  the  efpoufals 
were  made,  does  not  exift,  or  is  impoflible,  or  even 
is  contrary  to  good  manners.     (See  §  6.  &  8.) 

7.)  When  thofe  who  have  promifed  are  relations 
within  the  degrees  prohibited.  See  the  following 
tide. 

8.)  When  one  of  the  parties  is  not  fit  for  mar- 
riage, and  the  other  was  ignorant  of  it. 

9.)  When  a  woman,  who  proves  the  death  of  her 
abfent  hulband  in  a  proper  way,  promifes  herfelf  to 
another,  and  the  hulband  neverthelcfs  returns  after- 
ward. 

10.)  When  a  man  in  a  fcrvile  condition  promifes 
himfelf  to  a  woman  who  is  free,  and  has  no  know- 
ledge of  his  ftate.     See  the  following  title. 

II.)  When  the  efpoufals  are  contrafted  with  a 
perfon  who  is  of  none  of  the  three  religions  tolerated 
in  the  empire ;  as,  for  example,  if  one  promifed  him- 
felf to  a  Jewefs. 

12.)  When  married  perfons  promife  to  marry  a 
perfon  for  a  fecond  marriage,  fuppofiiig  their  fpoufe 
comes  to  die  before  themfelves.  In  this  cafe,  none 
of  the  contracting  parties  can  be  bound  to  fulfil 
their  engagements  after  the  death  of  the  fpoufe,  even 

*  Sui  juris, 

thoiigb^ 
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though,  while  alive,  there  had  been  carnal  correipon- 
dcnce  between  them. 

The  fame  thing  fliall  take  place,  when  married 
perfons  are  at  law  together,  and  demanding  to  be  fe- 
parated.  If^,  while  the  caufc  is  yet  depending,  either 
of  the  parties  Ihould  promife  to  another  pcrlbn,  fuch 
efpoufals  are  likewife  invalid; 

I.)  If,  then,  any  one  (hould  found  upon  fuch  pro4 
niifes,  in  order  to  intent  an  a£tion  againil  another,  his 
fuic  is  to  be  difmified.  And  if,  notwitftanding  the 
prohibition  of  the  laws,  thofc  who  are  in  the  cafes 
mentioned  in  numbers  2.  3.  5.  7.  &  ii;  want  to  fi- 
hifli  their  marriage,  our  officers  of  the  revenue,  who 
may  get  account  of  it,  fhall  intcrpoic  to  .prove  the 
nullity  of  the  efpoufals,  and  to  ihfift,  that,  the  contra- 
veners  be  condemned  to  the  punilhment  which  they 
have  incurred. 

a.)  In  all  the  above-mentioned  Cz&Si  the  prefents 
hiade  on  either  fide  fhall  be  reftorcd.  From  this  are 
to  be  excepted  the  cafes  mentioned  in  numbers  5.  8« 
&  lOk  in  which  they  are  adjudged  to  the  innocenc 
party. 

§   39- 
Lawful  fcfpoufals  may  likewife  be  diflblved  for  fc- 

Vcral  caufcs,  which  we  are  now  to  enumerate* 

I.)  When  the  contracting  parties  revoke  the  e- 
fpoulals  by  common  confent,  ahd  make  a  declara- 
tion of  it  before  a  judge.  Which  they  may  do,  even 
though  their  protnifcs  were  confirmed  by  an  oath^ 
Efpoufals  are  diflblved, 

2.^  IJy  the  natural  death  of  either  of  the  parties^ 
and  by  their  civil  death,  when  either  is  forfeited  or 
profcribed. 

3.)  When  there  happens  a  profefled  enmity  be- 
tween the  betroch^d  perfons,  caufed,  i»  Either  by- 
bad  treatment,  or  atrocious  abufivu  language,  &c. 
ufed  cither  againft  the  peribn  Complaining,  or  againft 

N  thg 
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the  father,  and  mother,  and  brothers  of  the  com- 
plainers  ;  or,  2.  By  the  knowledge  which  one  of  the 
efpoufed  pcrfons  gets  of  the  other's  charafter  ;  as  if 
the  one  underftood  that  the  other  were  a  drunkard, 
or  a  profefled  gamefter,  &c. 

4.)  It  is  likewife  regarded  as  a  lawful  caufe  of  a 

{)rofefled  enmity,  when  one  of  the  betrothed  perfons 
ives  in  a  criminal  correfpondence  with  any  other. 

A  diftinftion  however  mull  be  made  between  the 
bridegroom  and  bride  ;  for  if  the  queftion  be  con- 
cerning a  correfpondence  which  happened  before  the 
efpoufals,  the  bridegroom  may  require  or  rejeft  the 
bride,  but  fne  cannot  do  the  fame  with  her  bride- 
groom. Our  will  is,  even  that  the  bridegroom  may 
get  the  efpoufals  annulled,  even  though  force  had 
been  employed  to  violate  the  bride,  unlefs  he  had 
knowledge  of  it  before  promifing  himfelf. 
.  5.)  When  one  of  the  betrothed  perfons  commits, 
or  has  committed,  an  aftion  difgraceful  in  itfclf,  as 
adultery,  or  robbery,  &c.  and  the  other  had  no  know- 
ledge of  it  before  the  efpoufals,  the  latter  (hall  have 
fufficient  reafon  to  get  them  annulled  •,  which  Ihall 
take  place,  even  though  the  law  ftiould  not  punifh  the 
crime  otherwife  than  by  imprifonment,  or  though  it 
had  been  entirely  pardoned.  With  ftill  greater  rea- 
fon (hall  efpoufals  be  annulled,  if,  by  the  judgment 
which  pafifed,  the  guilty  perfon  h;td  been  condemn- 
ed to  a  difgraceful  punilhment,  fuch  as  whipping, 
chaining  to  a  poft,  baniftiment,  the  wheelbarrow, 
imprifonment ;  if  it  were  for  being  {hut  up  in  the 
houfe  of  corfedion,  &c.  and  that  even  though  he  had 
obtained  letters  of  pardon. 

6.)  Efpoufals  may  alfo  be  diflblred,  when  one  of 
the  betrothed  perfons  is,  or  has  been  feized  with  any 
venereal  difcafe,  with  the  epilepfy,  or  falling-fick- 
nefs  J  with  the  leprofy,  or  other  contagious  malady, 

and 
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find  the  other  betrothed  perfon  had  no  knowledge  of 
ic  ^ 

7.)  When  one  of  the  betrothed  pcrfons  lofes  the 
ufe  of  reafon,  and  that,  after  a  term  of  two 'years, 
there  is  no  hopes  of  a  cure ;  as  alfo^  when,  before 
the  elpoufals,  the  perfon  has  had  fuch  diforders  of 
mind,  and  the  other  betrothed  perfon  knew  nothing 
of  them, 

8,)  When,  after  the  efpoufals,  one  of  the  betro- 
thed perfons  ceafcs,  by  fome  accident,  to  be  fit  for 
marriage. 

9.)  When  one  of  the  betrothed  perfons  lofes  a 
hand,  an  arm,  or  a  foot,  and  thereby  becomes  unfit 
to  gain  fubfiftence  for  the  other,  who  is  likewife  de- 
ftiture  of  fubftancc. 

10.)  When  any  one,  by  himfelf,  or  by  others, 
makes  his  bride,  or  her  father  and  mother,  believe, 
that  he  has  a  fortune,  and  it  is  afterward  found  that 
he  is  indigent,  or  even  in  debt,  the  promifes  may  al- 
fo  thereby  be  annulled. 

II.)  It  often  happens,  that,  after  efpoufals,  the 
bridegroom  is  obliged  to  make  a  voyage  or  journey ; 
which  gives  occafion  to  the  queftion,  How  long  fliall 
the  bride  be  obliged  to  wait  ?  It  is  paft  doubt,  that 
when  the  bridegroom  fhall  be  abfent  for  fome  years, 
on  affairs  of  the  ftate,  or  of  the  fovereigri,  or  in  the 
army,  the  efpoufals  cannot  be  annulled  on  account  of 
this  long  ablence. 

Which  is  likewife  to  be  obferved,  when  the  bride- 
groom fhall  abfent  himfelf  for  fome  years  on  the 
managenjent  of  his  own  affairs. 

But  when  the  caufe  of  ablen'ce  fhall  come  to  ceafe^ 
and  the  public  commiffions,  or  private  affairs  of  the 
bridegroom  fhall  be  ended,  if  he  do  not  return  to 
fulfil  his  engagements,  the  bride  may  demand  a  dif- 
folution  of  the  efpoufals.  In  like  manner,  if  the 
bridegroom  let  two  years  pafs  without  writing,  and 

N  z  without 
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Without  giving  his  bride  accounts  of  him,  fhc  fliall 
be  at  freedom  to  get  the  efpoyfals  diffolved,  by  ap- 
plying for  that  purpofe  to  the  judge.  This  ftiall  e- 
Ipecially  take  place,  if  the  bridegroom's  refidc.ce  be 
unknown  ;  in  which  cafe,  however,  it  Ih^U  be  necef- 
i'ary  to  c^ufc  him  be  fvimmoned  edif^ally,  or  by- 
executing  an  edift,  and  to  appoint  an  agent  for 
liim, 

If  the  bridegroom  return  after  the  diflblution  gf 
the  efpoufals,  the  bride  fhall  not  be  bound  to  renew 
them,  even  though  he  fhould  think  he  could  ^flign 
good  realbns  for  nis  abfence. 

12.)  If  one  of  the  betrothed  perfons  cannot  be 
induced,  either  by  gehtlenefs  or  by  imprifonment, 
to  fulfil  the  public  promifes,  it  fhall  be  lawful  for  the 
other  to  renounce  them  •,  refcrving  a  freedom  to  prpr 
fecute  for  the  penalties  incurred  for  non-performance, 
See  above,  §36. 

13.)  Efpoufals  cannot,  in  any  way,  be  diflblved, 
under  pretext  that  there  is  an  error  with  rcfped  to 
name,  religion,  nobility,  or  even  riches,  &c.  unlef^ 
the  error  happened  by  the  fraud  and  falfehood  of  the 
bridegroom  j  as  if  he  had  declared,  contrary  to 
truth,  that  he  is  of  the  fame  religion  as  hi?  bride^ 
that  he  is  noble,  that  he  is  rich,  &c. 

§  40. 

When  the  efpoufals  jfhall  be  diflblved  by  the  fault 
of  one  of  the  parties,  that  perfon  Ihall  reftore  to  the 
other  the  prefcnts  received,  and  Ihall  not  be  authori- 
fed  to  rpdemand  thofe  given,  This-  fhall  take  place, 
whether  the  caufe  of  difTolution  exifl:  before  the  e- 
fpoufals,  or  happen  after  they  have  been  contrafted, 

If  the  guilty  p^rty  have  received  prefcnts,  without 
jgiving  any,  the  dopble  of  what  lias  been  received, 
fhall  be  reftored  to  the  innocent. 

This  fhall  not  be  obferyed  wh?n  the  queflion  i^ 

with 

•  •  •'  • 
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vith  one  under  age,  who  may  retraft,  or  may  be  re- 
poned  or  rcftored  to  his  place  againft  promifes  made 
in  his  minority  -,  in  which  cafe,  the  prcfents  would 
be  reftored  on  both  fides. 

When  the  elpoufals  fliall  be  diffolved,  by  reafon 
that  there  are  others  preferable  to  them,  the  innocent 
party,  who  (hall  be  obliged  to  defift  from  their  rights, 
may  ftill  take  advantage  of  what  is  ordained.  §  32, 
and  followiqg. 

When  the  efpoufals  fliall  be  reverfed  by  the  c^n- 
fent  of  both  parties,  or  when  they  fliall  be  both 
found  in  fault,  they  fliall  mutually  rcftorc  the  prc- 
fents received, 

S  42. 

In  a  queftion  againft  a  father  and  mother,  or  guar- 
dians, who  have  promifed  the  childre  i  c  >mmittcd  to 
their  cire,  without  their  approbation,  and  they  can- 
not induce  them  to  approve  the  promife,  though 
they  do  all  they  can  for  that  purpofe  5  the  prefents 
fnall,  in  like  manner,  be  reftored  on  both  fides. 
Put  if  the  fat;her,  and  mother,  and  guardians, 
ihould  themfelves  retraft,  without  any  reafon,  and 
Ihould  diffuade  the  children  to  fulfil  the  promifes^ 
they  fliall  incur  the  penalties  enafted  by  §  40, 

If,  in  the  efpoufals,  a  fum  be  fettled,  in  cafe  of 
failure,  it  fliaU*  be  paid  by  the  party,  who,  without 
lawful  reafon,  v/ill  not  complete  them  -,  but  fuch  par- 
ty fliall  be  bound  to  no  other  penalty,  and  may  take 
back  the  prefents  made,  provided  always  thofe  re- 
ceived be  reftored. 

If  the  fj^ther,  or  mother,  or  guardians,  oppofe  e- 
fpoufals,  which  they  themfelves  Have  concluded,  and 
incur  the  agreed  penalty,  they  fliall  be  bound  to  pay, 
put  of  their  own  money,  the  fum  agreed  for  the  fai- 
lure. 
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lure,  and  Ihall  not  place  it  to  the  acdount  of  the  chil- 
dren, 

§  43- 
It  is  moreover  vnderftood,  that  the  guilty  party  is 

bound  to  indemnify  the  innocent  party,  of  the  char- 
ges and  damages  caufed  either  by  law-fuits,  or  by 
the  delay  vx  the  guilty. 

§  44.. 
In  fine,  we  will,  and  ordain,  that  any  one,  who, 

knowing  a  perfon  to  be  of  a  fcandalous  life,  ncverthe- 

lefs  induces  another  to  eipoufe  fuch  perfon,  may  be 

fued  for  fraud,  and  obliged  to  make  reparation. 


TITLE        IIL 

Of  marriage^  er  nuptiab, 
(De  nuftiis.) 

MArriage  is  a  conjunftion  of  the  hufband  and 
wife,  and  the  union  of  their  bodies ;  which 
conjunftion  is  made  with  an  intention  to  form,  du- 
ring their  lives,  an  indiflbluble  fociety,  to  bear  good 
and  evil  together  j  and,  above  all,  to  have  children 
of  each  other. 

Whence  it  naturally  follows,  that  any  other  con- 
junftion,  for  example,  of  a  man  with  a  man,  of  a 
woman  with  a  ^  woman,  or  of  a  perfon  with  a  beafc^ 
is  forbidden  by  nature  itfelf. 

We  have  already  declared  above,  part  I.  book  I. 
tit.  II.  §3.  what  is  to  be  obferved  with  refpe£t  to 
hermaphrodites^  , 

S  2^ 
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S  2. 

It  is  not  prccHely  requifite  that  the  corporal  conjunc- 
tion aftually  take  place  ;  for  it  is  fufBcient  that  it  may' 
do  fo,  if  the  married  perfons  fo  incline  ;  and  they  may 
do  fo  after  the  nuptial  ceremony  and  benediftion* 

If,  then,  one  of  the  betrothed  perfons  die  before 
the  nuptial  benediction,  the  marriage  fhall  not  be 
reckoned  completed,  unlefs  the  efpoufals  were  con- 
firmed by  carnal  correfpondence.  Sec  the  precc"* 
ding  title,  §  3.  §  31.  and  following* 

•     S  3*    ^  , 
To  render  a  marriage  lawful,   it  is  rcqUifite, 

1.)  That  the  two  betrothed  i)erfons  have  attained 
the  age  requifite  for  marriage  ;  which  fhall  be  four- 
teen years  for  women,  and  fixteen  for  men.  In 
which  we  differ  from  the  Roman  laws,  by  reafon  that 
thefe  laws  were  made  for  hotter  climates,  in  which 
men  arrive  fooner  at  the  age  of  puberty.  It  (hall 
not  be  allowable  to  confummate  marriage  before  that 
time ;  and,  in  cafe  younger  perfons  fhould  publicly  pro- 
tnife  themlelves,  and  have  carnal  correfpondence,  the 
marriage  Ihall  indeed  be  valid ;  but  our  will  is,  that 
they  be  puniftied  arbitrarily,  for  having* anticipated 
the  time  of  the  confummation  of  their  marriage. 

This  we  only  mean  of  the  cafe,  where  a  bride- 
groom, who  is  pad  fourteen  years  of  age,  and  a 
bride  who  is  paft  twelve,  have  ratified  the  efpou^ 
fals  by  carnal  correfpondence.  For,  if  that  had  hap- 
pened before  the  faid  age  of  twelve  and  fourteen  years 
refpedtively,  the  marriage  would  be  invalid,  if  any 
of  the  promifed  perfons  inclined  to  dcfift  from  it. 

§  4- 
11.)  The  confent  of  the  two  parties  is  neceflfafy  td 

render  a  marriage  lawful ;  but  this  confent  is  not  rec- 
koned as  given,  if  either  be  deprived  of  reafon,    or 

have 
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have  been  conftrained  to  complete  the  .marriage  by 
ftrong  threatenings,  or  violent  means.  Confult  the 
preceding  title,  §  12. 

III.)  It  IS  requifite  that  marriage  be  contrafted 
with  the  confent  of  the  relations  mentioned  in 
tit,  II.  §  18.  and  of  the  guardians.  See  the  preceding 
title,   §  18.  and  following,  and  §  27^ 

§  6. 

IV.)  It  is  requifite  that  marriage  be  contraded  be* 
twecn  one  hufband  only,  and  o(ie  wife  only ;  where-* 
fore  one  hufband  cannot  take  two  wives  at  a  time, 
aor  one  wife  two  hufbands. 

If  any  man,  notwithftanding  this  f)rohibition,  (hould 
marry  two  wives,  or  a  woman  Ihould  marry  two  huf- 
bands at  a  time,  they  Ihall  be  punilhed,  not  only  for 
the  crime  of  adultery,  but  alfo  for  that  of  bigamy* 
In  this  cafe,  moreover,  the  lafl  marriage  is  null,  and 
the  fccond  hufband  or  wife  ought  to  blame  themfelves 
for  hot  having  taken  proper  informations  at  the  dwell- 
ing place  of  the  bigamilt,  and  for  not  having  caufed 
proclamation  of  bans  to  be  made  there.  Nevcrthelefs, 
the  bigamift  ihall  be  bound,  not  only  to  maintain  the 
children  of  the  fecond  wife,  as  long  as  they  livCj  but 
even  to  portion  herfelf. 

§7- 
But  when  the  firft  marriage  has  been  diflblved,  it 

is  allowable  for  any  one  to  have  reccurfe  to  a  fecond 

marriage. 

iNtverthelefs,  any  one  who  inclines  to  marry  again 
fliall  be  bound, 

I .)  To  prove,  that  the  firft  marriage  was  difTolved  ^ 
for  example,  if  a  v/oman  fhould  pretend  that  her  huf- 
band were  dcrad  in  the  army,  or  in  a  foreign  country,  and 
the  thing  w.erc  doubtful,  flie  would  be  obliged  to  pro* 

duce 
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duce  a  proof  of  it.  The  manner  of  doing  fo  has  been 
explained  in  tho  Federician  Code,  {^rc  I.  book  II. 
title  III.  art.  I.  §  38, 

2.)  When  a  woman  inclines  to  enter  into  a  fecond 
marriage,  (he  cannot  do  Co  till  after  the  time  of  mourn-r 
ing ;  which  we  fix  by  thefe  prefents  to  nine  months. 

If  a  widow  marry  again  before  the  nine  months 
are  elapied, 

a)  She  ftiall  lofe  the  portion  which  ftie  promifed  to 
her  firft  hufband,  or  which  fhe  really  brought  him  at 
her  marriage. 

b)  The  children  of  the  firft  huft)and  fliall  keep  the 
donation  on  account  of  the  nuptials,  the  dowery  or 
jointure,  the  portion  of  the  fucceflion,  called  porlio 
Jiatut(ma ;  and,  in  general,  all  that  their  mother  had  got 
from  him,  either  by  deeds  taking  place  while  alive, 
or  by  fettlements  in  his  laft  will ;  whi<:h  is  to  take 
place,  even  though  the  children  fhould  not  be  heirs  of 
tlicir  deceafed  father,  or  though  they  were  excluded 
from  being  fo  by  fome  Jiatute  *.  If  there  be  no  child 
of  the  firft  marriage,  all  thofe  profits  ftiall  belong  to 
the  exchequer. 

3.)  A  woman  who  (hall  thus  marry  again  during 
the  time  of  mourning,  cannot  difpofe,  in  favour  of 
a  fecond  huft>and,  any  more  than  the  portion  which 
the  child  of  the  firft  marriage  leaft  amply  provided, 
(hould  inherit  from  her.  Wherefore  the  ftepfather 
fliall  be  bound  to  reckon  all  that  he  has  received  from 
his  wife,  both  during  the  marriage  and  by  will ;  and 
if  he  be  found  to  have  received  mor^,  he  Ihall  reftore 
it  to  the  children  of  both  marriages, 

The  children  of  the  two  marriages  fhall  divide  this 
furplus  by  equal  portions,  even  though  they  had  beeu 
^ppointed  heirs  to  unequal  ftiares. 

4.)  If  a  widow  who  is  with  child  by  her  firft  hu(r 

•  •  Statute. 

Vpii,  V  O  ban^3 
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band,  marry  again  before  ihe  be  delivered,  Ihe  {hatl 
be  put  into  the  houfe  of  corredtion  for  three  years, 
or  othcrwife  (he  (hall  pay  the  exchequer  a  (ine  of  five 
hundred  rix-dollars.  If  the  fecond  hufband  knew  of 
it,  he  (hall  be  put  to  the  wheelbarrow  for  one  year, 
or  elfe  he  (hall  pay  the  fame  fine. 

5.)  Thefe  penalties  (hall  take  place,  even  though 
that  widow  (hould,  by  fub  and  obrcption,  have  obtain* 
cd  a  difpenfation  to  marry  during  the  time  of  mourn* 

ing- 

6.)  But  if  a  widow  could  aflign  weighty  reafbns 

which  induced  her  to  haften  her  (econd  marriage,  as 

for  example,  if  (he  were  engaged  in  a  very  extcnfivc 

trade,  we  will  not  refufe  her  a  difpenfation.     Never- 

thelefs,  our  will  is,  that  in  this  cafe, 

a)  There  be  at  leaft  fix  months  elapfed,  reckoning 
from  the  day  of  her  feparation  from  her  firft  hufband, 
or  of  his  death : 

b)  That  (he  offer  to  allow  hcrfelf  to  be  vifited  : 

c)  That  (he  make  oath,  that  (he  neither  knows  nor 
believes  that  (he  is  with  child  by  her  firft  hufband. 

And  in  confideration  of  this  difpenfation,  obtained 
under  the  conditions  mentioned,  no  penalty  (hall  take 
place,  excepting  thofc  which  regard  the  fecond  nup- 
tials, which  (hall  be  treated  of  below,  §  10. 

If  afterwards,  neverthelefs,  it  be  found  that  (he 
was  with  child,  all  the  penalties  juft  mentioned  (hall 
be  infiifted  upon  her,  notwithftanding  of  her  difpen- 
fation, 

7.)  When  a  woman  has  been  feparated  on  account 
of  impotence,  or  when  the  hufband  is  dtad  after  nine 
months  abfence,  pr  if  the  fuit  for  obtaining  a  divorce 
have  continued  as  long,  flie  may  marry  again  immedi- 
ately, with  a  difpenfation,  and  no  penalty  fhall  take 
plgcc,  except  thofe  which  regjtrd  fecopd  nuptials. 

S  8,  Yr,m 
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§8. 
When  a  wido#  fhall  publicly  lead  a  fcandalous  life^ 
(bv  (hall  even  bear  a  baftard  child,  ihe  fhall  lofe  all 
that  Ihe  had  got  by  her  hufband,  which  ihall  go  to 
the  children  of  the  firft  marriage.  Neither  c^n  (he 
difpofe  of  more  than  one  third  of  her  own  fortune  •, 
and  Ihe  fhall  be  bound  to  leave  the  reft  to  her  chil-^ 
dren :  if  fhe  have  no  children,  Ihe  may  difpofe  of  all 
her  foitune. 

As  to  widowers,  we  have  fixed  the  time  of  theif 
mourning  to  fix  months.  They  may  neverthelefs  de-^ 
mand  a  difpenfation  to  marry  before  that  term  be  e- 
lapfed ;  and  we  declare,  that  it  fhall  not  be  refufed 
after  fix  weeks  from  the  difTolution  of  the  marriage, 
efpecially  to  peafants,  burghers,  and  others,  who 
cannot  all  alone  continue  their  trades  or  bufinefs :  in 
this  cafe  there  fhall  no  other  penalties  be  impofed^ 
but  thoft  that  are  impofed  on  fecond  marriages. 

When  a  widower  and  a  widow  want  to  marry  a  fe- 
cond  time,  after  the  time  of  mourning  is  clapfed,  they 
cannot  indeed  be  hindered  lb  to  do :  but  as  experience 
does  but  too  much  prove>  that  in  this  cafe  the  love  of 
fathers  and  mothers  towards  children  of  the  firft  mar- 
riage is  ufually  cooled,  and  that  a  remarkable  pre*- 
ference  is  fhown  to  die  fecond  wife  or  fecond  huf- 
band)  as  well  as  to  the  children  of  the  fecond  marriage, 
over  thofe  of  the  firft;,  it  is  our  pleafure,  to  prevent 
thefc  bad  efFefts,  and  to  tie,  fo  to  fpeak,  the  hands 
of  thofe  who  marry  a  fecond  time,  by  cnafting  and 
ordainingi 

I.)  That  one  who  marries  a  fecond  time^  (hall  have 
only  the  ufufruft  during  life,  of  all  that  was  got  from 
tlic  defund  fpoufe,  or  inherited  from  the  children  of 

0  2  the 
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the  firft  marriage,  but  that  the  children  of  the  firft 
marriage  alone  Ihall  have  the  property  of  it. 

2.)  Whatever  has  been  left  in  legacy  to  one  of  the 
lifiarried  perfons,  on  condition  not  to  enter  into  a 
fecond  marriage,  (hall  immediately  be  acquired  by 
full  right  to  the  children  of  the  firft  marriage. 

3.)  From  fueh  a  fpoufe  ihall  be  taken  the  guardian- 
ship and  care  of  the  education  of  the  children,  after 
the  judge  (hall  have  taken  cognifance  of  the  affair, 
and  deemed  that  ftep  convenient. 

4.)  Neither  to  the  fecond  fpoufe  nor  to  the  chil- 
dren of  the  fecond  marriage,  fhall  be  given  nor  left  in 
legacy,  more  than  the  leaft  provided  of  the  children 
of  the  firft  marriage  Ihall  inherit  from  their  deceafed 
parent. 

If,  then^  more  be  difpofed  of  in  their  favour,  the  dif- 
pofition  fhall  only  be  valid  to  the  extent  of  the  fum, 
which  renders  them  equal  to  the  leaft  provided  child 
of  the  firft  marriage,  and  the  furplus  fhall  be  divided 
by  equal  portions  between  the  children  of  the  two 
marriages. 

5.)  When  a  widower  or  a  widow  fhall  marry  a  third 
time,  all  thofe  penalties  fhall  fo  much  the  more  take 
place  •,  and  what  the  children  of  the  two  firft  marriages 
Ihall  gain  thereby^  fhall  be  divided  among  them  by 
equal  portions* 

6.)  And  as  no  perfon  can  marry  a  fecond  or  third 
time,  before  having  fettled  affairs  with  the  children 
of  the  firft  and  fecond  marriage,  the  guardians  fhall 
take  care,  when  they  fhall  affift  at  thofe  fettlements, 
that  the  gains juft  mentioned,  be  wellfecured  to  iheir 
pupils.     See  below,  §  24. 

7.)  For  this  purpofe,  we  have  alfo  granted  to  the 
children  of  the  firft  marriage,  a  tacit  hypothec  upon 
all  the  efFedls  of  their  father  and  mother.     But, 

8.)  All  thefe  penalties  upon  fecond  nuptials  fhall 
ceafe, 

a)  If 
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a)  If  the  children  being  of  age,  confent  N.  B«  in 
writing  to  tlie  marriage ; 

b)  Or,  if  the  defundt  fpoUfc  by  will,  by  writing, 
or  before  two  unexceptionable  witnefliesy  have  allowed 
or  advifed  the  furvivor  to  marry  again. 

V.)  To  fender  i  marriage  lawful,  it  is  rcquifit^*, 
that  it  be  contradbed  as  an  indiflbluble  bond,  to  fub^ 
lift  for  the  joint  lives  of  the  parties;  fo  that  one 
ipoufe  cannot  abandon  the  other,  on  pretext  of  a  con^ 
tagious  diftemper,  diforder  of  mind,  lofs  of  goods  or 
other  things.  Whence  it  follows,  that  a  marriage 
which  is  only  contrafted  for  a  time,  is  null  and  of  no 
cffed. 

What  is  proper  to  be  done,  when  one  of  the  fpouies 
is  involved  in  fome  misfortune,  as  the  confequence 
of  a  crime  committed  by  fuch  fpoufe,  fhall  be  fhown 
afterward* 

S    12.  ' 

Vl.)  To  render  marriage  lawlful,  it  is  rcquifite  that 
both  parties  be  fit  for  it  j  if  either  be  not  fit  for  it, 
the  other  fhall  have  a  year,  reckoning  from  the  cele- 
bration of  the  nuptials,  to  intent  an  aftion  or  com- 
plaint of  nullity.  Moreover,  it  is  inconteftable,  that ' 
if  the  impotcncy  happen  only  after  marriage,  it  is  a 
misfortune  and  an  accident)  for  which  it  cannot  be 
diflblvcd. 

Neither  can  a  marriage  be  diflblved  on  account  of 
impotence,  if  it  was  known  by  the  other  fpoufe  be- 
fore marriage,  feeing  fuch  (poufe  promifed  to  live 
in  an  indiflbluble  union  with  the  other,  independent 
of  carnal  converfation. 

Obferve  further^  that  neither  is  fimple  barrcnnels 
a  fufficient  caufe  to  get  a  marriage  diflblved. 

When  a  married  perfon  denies  the  charge  of  im* 
potencc,  an  experienced  phyfician  and  furgeon  mufl: 

make 
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make  an  inquiiy  into  it ;  to  whom  muft  be  joined  a 
fwom  midwife,  when  the  queftion  is  concerning  a 
woman* 

Among  the  proofs  of  impotence,  one  of  the  ftrong* 
eft,  without  doubt,  is,  when  the  wife  who  accufes  her 
hufband  of  impotence,  offers  herfelf  to  be  infpefted, 
and  makes  it  appear  that  (he  is  itili  a  virgin. 

VII.)  To  render  a  marriage  lawful,  it  is  requifite, 
that  thofe  who  intend  to  marry,  be  not  relations  with  - 
in  the  forbidden  degrees.  Before  giving  an  account 
of  the  forbidden  degrees,  it  is  neceffary,  previoufly 
to  explain  what  is  a  line^  and  what  a  degree. 

A  line  is  nothing  cUe  but  the  order  of  fome  gene- 
rations, whofe  commencement  is  reckoned  from  the 
ftock, .  to  defcend  afterward  to  the  children,  grand- 
children, and  fo  on. 

A  degree  fignifies  a  certain  place  of  the  line,  fer> 
ving  to  mark  how  far  a  generation  is  diftant  from  the 
common  ftock. 

A  line  is  divided  into  direff  and  collateraL 

§  H- 
Irt  the  diregl  line  are  comprehended  thofe  who  de-* 

Icend  from  one  another,  afcendants  and  defcendants 

infinitely.     In  the  collateral  line  are  thofe  who,  though 

not  dcfcendmg  from  one  another,  haVe,  ncverthelefs, 

their  origin  from  the  fame  ftock ;  fuch  as  brothers, 

lifters,  uncles,  aunts,  &c. 

The  alliance  of  thofe  who  being  in  fome  degree  of 

tonfanguinity  with  one  of  the  fpoufes,  are  thereby  al* 

lied  to  the  other,  is  called  affinity.     So  affinity  takes 

place  only  between  one  of  the  fpoufes  and  the  relations 

of  the  other ;  bur  the  relations  of  the  fpoufes  are  not 

allied  to  each  other- 

§  15.  Mar- 
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§  15- 
Marriage  is  forbidden  between  the  relations, 

I.)  Who  are  faid  to  be  one  and  the  fame  fleft)\  fuch 
are  afcendants  and  defendants  to  infinity. 

2.)  And  thofe  who  are  iaid  to  h^flefo  of  one  and  tbet 

fame  fle/b  5  fuch  are  brothers  and  fiftcrs.     Wherefore, 

likcwife,  one  cannot  marry  with  the  brothers  and  lifters 

by  the  father  and  by  the  ^mother,  namely,  uncles  and 

granduncles,  aunts  and  grandaunts. 

*  16.    , 

An  ally  cannot,  i.)  Marry  one  who  has  been  mar- 
ried with  a  perfon  who  was  of  one  and  the  fame  flefh 
with  fuch  ally.  Wherefore  one  cannot  marry  with 
a  father-in-law,  a  mother-in-law,  a  fon-in-law,  or  a 
daughter-in-law. 

S  17- 
As  to  the  qucftion,  2.)  Whether  an  ally  may  mar- 
ry with  one  who  was  married  to  a  perfon  who  was 
flefo  of  one^s  own  fiejh  •,  (fuch  as  the  wife  of  one's  bro- 
ther, the  hulband  of  one's  lifter,  the  wife  of  one's 
uncle,  and  the  huft)and  of  one's  aunt)  ?  opinions  arc 
divided.  Many  reckon  that  thefe  marriages  are  al- 
lowable, fince  it  is  even  commanded  to  marry  a  bro- 
ther's wife :  fo  that  thence  may  be  concluded,  that 
fuch  a  marriage  implies  no  moral  turpitude.  Others, 
neverthelefs,  maintain  the  contrary.  This  has  induced 
us  to  ordain,  that,  in  thefe  cafes,  no  confiftory  ihall  have 
power  to  grant  difpenfations,  but  that  it  muft  be  re- 
ported and  referred  to  our  privy  council  of  ftate,  in 
order  to  be  there  decided. 

All  other  relations  not  comprehended  among  thofe 
juft  mentioned,  may  marry  together ;  fuch  are, 
I,)  The  children  of  brotliers  and  fifters  j  and,  2 .)  Still 

more 
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more  thofe  who  are  relations  in  the  third  degree,  and 
in  an  indirect  line. 

:  It  is  Ukewife  allowable  to  all  allied  perfons,  who 
arc  not  in  the  cafes  mentioned,  to  intermarry :  thus,  a 
father  and  a  fon  may  marry  two  lifters, 

'  It  may  happen  that  a  man  may  incline  to  marry 
the  widow  of  his  father-in-law,  or  of  his  fon-in-law^ 
or  a  woman  the  widower  of  her  mother-in-law,  or  of 
her  daughter-in-law.  Though  there  be  no  real  affi- 
nity betwixt  thefe  perfons,  and  though  there  be  no 
relation  attendant  and  defcendant  *,  but  in  the  name 
only ;  neverthelefs  our  will  is,  that  thofe  fort  of  mar- 
riages  be  not  completed  without  a  difpenfation ;  but 
excepting  thefe  four  cafes,  no  regard  fhall  be  had  to 
the  relations  of  afcendant  and  defcendant ;  and,  confe- 
quently,  we  abolifh,  by  thefe  pfefents,  all  difference 
between  the  kinds  of  affinity. 

Our  will  is  alfo,  that  the  Jews  (:onform  to  what 
has  been  juft  prefcribed. 

§  20. 
The  queftion  has  often  been  canvaffed,  When  a 
hufband  commits  inceft  with  a  relation  of  his  wife, 
for  example,  if  he  had  a  criminal  correfpondence  with 
his  mother-in-law,  &c.  \  or  if  the  wife  commits  inceft 
with  her  hu (band's  relations,  for  example,  with  her 
father-in-law,  8rc,  whether  the  marriage  can  fublift  ? 
Many  are  of  opinion,  that  the  marriage  is  null  in  law^ 
by  reafon  that  inceft  would  be  perpetuated  by  fufferr 
ing  it  to  fubfift,  But  we  are  not  of  this  opinion ;  and 
we  think,  that  if  the  innocent  party  does  not  incline 
to  feparate  from  the  guilty,  the  marriage  ought  to 
fybfift,  by  reafon  that,  not  defiring  a  feparation,  fuch 

♦  Relpcclus  parcntelae, 

party* 
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party,  together  with  the  children  by  the  guilty,  would 
be  involved  in  the  puniihmentw 

Before  marriage  it  is  likewife  requilitey  that  pn>« 
clamation  of  bans  be  thrice  made,  on  three  fuccel^ 
five  Sundays  *,  and  this  is  to  be  done,  even  though  it 
were  a  pcribn  N.  B-  who  had  before  been  got  with 
child  by  another ;  and  our  will  is,  that  no  court  of 
juftice  alTume  to  itfelf  the  right  of  difpcnfing  with  the 
three  proclamations,  nor  even  with  two  of  them^ 
and  in  confequence  we  ordain,  that  application  be 
made  to  us  immediately  for  thefe  difpenfations,  for 
which  twenty -four  rix-doUars  (hall  be  paid,  for  the 
ufe  of  the  royal  library. 

As  to  a  difpenfation  for  one  proclamation,  it  may 
be  granted  by  our  confiftories,  fettled  lA  the  provinces  % 
but  even  in  this  cafe,  they  (hall  be  bound  to  remit  to 
our  royal  library  the  duties  for  a  difpenfation. 

Moreover,  we  allow  the  cuitom  to  fubflft  in  regard 
to  the  proclamation  of  the  bans  of  the  nobility,  of 
having  them  proclaimed  without  their  being  named. 

Proclamation  of  bans  ftiall  not  be  neceflary, 
I.)  When  the  two  perfons  were  publicly  efppufed^ 
and  when  it  is  found,  that,  having  had  carnal  corre- 
fpondence  together,   the   bride  is   thereby  become 
pregnant. 

2.)  When  one  being  at  the  point  of  death,  or, 
3.)  Condemned  to  death,  would  h  ve  his  marriage 
celebrated  with  the  perfon  to  whom  he  was  publicly 
efpoufed,  and  there  is  not  lufficient  time  to  apply  to 
the  confiftory,  the  marriage  may  be  celebrated,  and 
the  nuptial  benedidiion  given,  without  proclamation 
of  bans. 

Vol.  I.  P  4.)  Neithop 
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4*)  Neither  (haU  any  one  be  obliged  to  caufe  pra^ 
clamation  of  bans  be  made  in  time  of  peftilence. 

A  foldier's  bans  cannot  be  proclaimed  unlefs  he 
Ihall  produce  a  permiffion  to  marry  from  his  command- 
ing officer  •,  and  if  he  do  produce  it,  the  bans  muit 
not  only  be  proclaimed  in  the  bride's  parifh-church^ 
but  likewife  by  the  miniiter  of  the  garrifon  or  regi-^ 
ment. 

524. 

Bans  fhall  not  be  proclaimed  for  any  widower  or 
widow,  till  they  have  fettled  aflFairs  with  the  chiiuren 
of  the  firft  marriage,  and  produced  a  certificate  from 
the  judge  to  that  efFcd. 

fiut  as  it  often  happens,  that  the  children,  or  theif 
guardians,  with  a  view  to  rail'e  obftacles  to  the  mar- 
riage of  their  father  and  mother,  hinder  their  affiiirs 
from  being  fettled,  our  will  is,  that  what  follows  be 
obferved. 

Fathers  or  mothers  who  incline  to  marry  a  fecond 
time, 

a)  If  they  have  children  who  are  (till  in  nonage,  or 
minors,  fhall  caufe  a  guardian  or  curator  to  be  named 
for  them,  who  Ihall  be  chofen  from  among  their  rela- 
tions, if  there  be  any ;  and  if  there  be  none,  they 
(liall  propofe  feme  other  honeft  man  for  this  purpofe, 
that  affairs  may  be  fettled  with  the  guardian  or  cura- 
tor named. 

b)  They  fhall  communicate  to  him  aninventory  of 
the  efFcfts  of  the  defunft  fpoufc,  fuch  as  they  drew 
it  up  when  they  took  upon  themfelves  the  charge  of 
adminiflrarion  or  tuition  of  thcfe  tffFefts,  and  fuch  as 
they  have  depofed  it  to  be  before  a  judge,  with  the 
accounts  of  their  adminiftration  or  guardianfhip. 

c)  The  children,  or  their  guardians,  fhall  be  bound 

ta 
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to  give  their  confent  or  objediohs  to  the  accounts^ 
within  the  term  of  fix  weeks;  which  they  (hall  deliver 
to  the  judge,  requiring  him  to  communicate  them  to 
their  relations,  and  to  fix  a  time  for  regulating  and 
fettling  their  matters. 

d)  The  judge,  by  his  office,  Ihall  on  the  appointed 
day  name  a  commiflioner, 

e)  Who  fhali  chiefly  take  care  that  th^  profits  which 
arife  to  them  on  account  of  the  fecond  marriage,  be 
brought  to  account,  and  added  to  the  inventory,  as 
well  as  what  the  cluldren  have  acquired  after  making 
up  of  the  inventory.     See  above,  §  10.  n.  6. 

f )  The  days  appointed  for  regulating  the  chil- 
drens  affairs,  cannot  by  them  be  difappointed  on  any 
pretext  whatever. 

g)  When  the  affairs  of  the  children  fhall  thus  be 
fettled,  the  judge  Ihall  be  at  liberty,  in  cafe  there  ftill  be 
any  thing  unfettled,  efpecially  if  they  be  affairs  of  mo- 
ment, to  ordain  that  the  fathers  and  mothers  fhall 
ftill  regulate  thefe  aflFairs  before  their  marriage,  or  fhall 
give  furety,  or  depofit  with  the  judge,  the  fum  with 
refpeft  to  which  they  are  ftill  at  law  with  their  chil- 
dren 5  and  the  fathers  or  mothers  fhall  be  bound  to 
advance  them  the  neceffary  charges  for  the  profecution 
pf  this  fuit. 

Whatever  the  judge  ordains  thereupon,  fhall  be 
executed,  notwtthftanding  any  proteflation  of  either 
party ;  and  when  the  fathers  or  mothers  fliall  have 
fulfilled  the  lentence,  the  certificate  reqiiifite  for  their 
marrying  again  fhall  be  delivered  to  them  gratis. 

h)  When  one  of  the  married  perfons  does  not  in- 
cline to  enter  heir  to  the  other,  fuch  perfon  fliall  be 
bound,  after  furnifhing  a  particular  account  of  the 
fortune  to  the  other  fpoufe,  to  deliver  it  up  wichcu: 
retaining  any  part  of  it. 

i)  If  one  fhould  marry  again,  without  having  fet- 
tled with  the  children  of  the  firft  marriage,  fuch  per- 
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fon  ihall  not  only  lofe  all  the  advantage  which  would 
have  ,arifen  from  the  flrft  marriage,  but  the  children 
(hall  be  at  liberty,  when  they  ihall  attain  the  age  of 
puberty,  to  produce  a  particular  account  of  their 
claims,  and  to  take  the  oath  czJXtd  juramentum  in  litenty 
that  they  believe  their  efFefts  amount  to  fo  mucji,  and 
are  perl'uaded  that  the  particular  account  contains 
neither  more  nor  lefs  than  what  is  their  due  ;  and  the 
amount  Ihall  be  paid  them  without  any  modification 
or  diminution  of  their  claims.  The  fathers  or  mo^ 
thers,  in  punifhment  of  their  contravention  of  what 
has  been  prefcribed  to  them,  (hall  not  be  heard  in 
contradiftion  to  this  •,  but  thev  fhall  be  obliged  to  rc^. 
ilorc  the  fortune,  in  terms  of  the  oath  of  their  chil- 
dren. Neither  is  it  our  will,  that,  in  this  cafe,  thefe 
fathers  or  mothers  be  admitted  to  the  guardianfliip 
of  their  children;  but  we  ordain,  that  the  judge 
name  them  other  guardians, 

k)  No  qiinifter  can  celebrate  the  marriage  of  a  fa* 
ther  or  of  a  mother,  having  children  of  a  firft  mar- 
riage, till  a  certificate  be  produced  to  him,  proving, 
that  affairs  have  been  fettled  with  the  children  of  the 
firft  marriage;  which  certificate  Ihall  be  inferted  in 
the  church-regifter ;  without  which,  he  fhall  be  an- 
fwerable  to  the  children  for  all  damages,  and  fhall,  be- 
fides,  be  fined  in  fifty  rix-dollars. 

If  thefe  fathers  or  mothers  get  their  marriage  cele* 
brated  out  of  the  country,  they  fliall  be  condemned 
in  a  confider4ble  fine,  or  clle  to  ;^  corporal  punifh- 
ment, 

J)  If,  by  fub  and  obreptjon,^  they  fliould  obtain 
a  difpenfation  from  us  on  that  account,  tlie  chil- 
dren fhall  not,  for  that  rcafon,  lofe  any  thing  of  their 
right ;  but  they  fliall,  notwithftanding,  be  always  in- 
titled  to  oblige  their  parent  to  fettle  with  them.  They 
may  fupply  the  defefts  of  the  inventory,  and  afcertain 

them 
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them  by  the  oath  called  Juramenium  in  litetny  as  has 
been  ordained  above. 

m)  The  fettlcmcnts  with  the  children  of  the  firft 
marriage  fliall  take  place,  even  though  there  were  no- 
thing to  divide  with  them.  For  it  is  only  by  the 
judge's  certificate  that  it  can  be  proved  that  there  ia 
nothing  to  be  divided. 

n)  The  judges,  who,  without  having  previoufly 
made  a  Arid  examination  into  the  affairs,  fhall  grant 
a  judicial  certificate,  fhall  be  bound  for  the  whole  to 
the  children  of  the  firil  marriage,  for  all  the  damage 
which  happens  to  them  by  it,  and  which  the  children 
can  afcertain  upon  the  above-mentioned  oath. 

§  25. 

Neither  can  miniflers  proclaim  the  bans  of  perfons 
unknown,  or  who  are  not  of  their  own  parifh ;  but 
our  will  is,  that  they  obferve  what  follows. 

I.)  When  ftrangers  want  to  have  their  bans  pro- 
claimed in  the  countries  under  our  government,  they 
Ihall  be  bound  to  publifh  them  at  the  fame  time  in 
the  place  where  the  parties,  or  one  of  the  two,  Ihall  till 
that  time  have  made  their  refidence,  and  to  produce 
a  certificate  from  the  magiflrate  of  the  place,  proving, 
that  they  have  obferved  this  formality,  and  when- 
foevcr  that  condition  {hall  not  be  fulfilled,  neither  the 
minifter  nor  magiflrate  can  grant  a  certificate  pf  the 
proclamation  of  bans  j  far  lefs  can  the  minifter  cele- 
brate the  marriage. 

2.)  If  the  perfons  who  prcfent  themfelves  to  be 
married  be  vagabonds,  who,  having  no  fixed  refidence, 
are  not  in  a  condition  to  produce  the  certificate  requi- 
red ;  pur  will  is,  that  their  marriage  be  not  celebra- 
ted in  our  dominions. 

3.)  If  the  bridegroom  be  a  German,  and  the  bride 
a  French  woman,  the  proclamation  of  bans  and  the 
celebration  of  tl>e  marriage  may  indeed  be  performed 

by 
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by  the  German  minifter  (  but  the  bans  muft  ilfo 
proclaimed  in  the,  French  church,  and  the  parties 
mud  be  adviled  of  it,  before  proclamation  of  the  bans 
in  the  German  church.  In  the  fame  manner  when  the 
bridegroom  ihall  be  French,  and  the  bride  German, 
the  proclamatbn  of  bans,  and  celebration  of  the  mar« 
riage  (hall  indeed  be  performed  by  the  French  paftor  \ 
but  the  bans  muft  likewife  be  publifhed  in  the  Ger- 
man church. 

4.)  If  one  had  two  or  feveral  relidences,  the  pro- 
clamation muil  be  made  in  all  the  places  where  he 
ufually  reiides. 

5.)  If  a  third  perfon  apply  to  the  paftor  at  the  time 
of  proclamation  of  bans,  to  objedt  againft  them,  they 
fhail  not  indeed  be  flopped  thereby,  but  the  paftor 
fhall  be  obliged  to  fufpend  the  celebration  of  the  mar- 
riage, and  to  refer  the  parties  to  the  judge-ordinary. 

As  an  obje£bion  is  very  often  made,  only  with  a 
view  to  vex  the  parties,  and  for  this  purpofe  is  fome- 
times  delayed  till  the  moment  of  the  third  proclama- 
tion, when  every  thing  is  already  prepared  for  the 
nuptials;  our  will  is,  indeed,  that  the  celebration  of 
the  marriage  be  fufpended  *,  but  the  procefs  (hall  be 
very  fummary,  and  the  court,  on  the  requeft  of  one 
or  other  of  the  parties, .  fliall  grant  but  a  (hort  day  of 
appearance,,  and  (hall  hear  them  verbally.  If  he  who 
made  the  objeftion  do  not  appear  in  perfon,  or  do  not 
immediately  prove  his  claim,  which  he  may  do  even  by 
giving  oath,  the  objeftions  (hall  forthwith  be  rejefted. 

But  if  he  give  oath,  that  he  had  no  fooner  know- 
ledge of  the  proclamation  of  bans,  and  gives  juratory 
fecurity  for  reimburfcmcnt  of  the  charges  expended 
for  preparations  for  the  nuptials,  the  farther  proceed- 
ings in  the  affair  (hall  be  made,  in  the  courfe  of  ordi- 
nary aftions. 

If  it  be  found  that  the  objeftion  is  made  wrong- 
fully and  without  c?iufe,  the  objedor  (hall  not  only 

be 
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be  puniihed  arbitrarily,  but  he  fhail,  moreover,  be 
condemned  in  coils  of  fuit,  and  to  reftore  all  the  ex- 
penfes  laid  out  for  the  weddirig-feaft,  even  though 
every  thing  were  ftill  endre,  or  had  been  confumed  in 
the  family.  And  that  there  may  be  no  di^te  con* 
cerning  the  price  of  the  provifions,  the  peribn  to  whom 
the  objeftion  was  made,  ihall  be  at  liberty  to  give  in 
a  particular  account  of  them,  and  after  that  has  been 
examined,  and  proper  dedu&ions  made,  to  verify  it  by 
the  oath  czWcd  jurament$im  in  litem. 

6.)  It  happens  alfo,  that  betrothed  periods  who  are 
afraid  of  fome  objedipns,  obtain  a  diipenfation  to  get 
their  bans  proclaimed  onqe  for  all :  in  this  cafe  the 
perfon  who  fhall  have  betrothed  another,  (hall  never- 
thekfs  be  bound,  after  the  celebration  of  their  m^r« 
riage,  to  give  the  complainer  an  indemnification  pro- 
ponioned  to  the  condition  of  the  party.  See  on  this 
iubjeft  the  foregoing  title,  §31. 

The  guilty  perfon  (hall  be  obliged  to  fubmit  to  the 
fehtence  of  the  judge,  with  regard  to  the  indemnifica* 
tion,  as  a  punifhment  for  fuch  peribn's  want  of  honefty  ^ 
but  if  the  innocent  party  do  not  think  the  indemnifi- 
cation fufficient,  complaint  may  be  made  againft  the 
fentence; 

7.)  When  betrothed  perfons  (hall  get  their  marriage 
celebrated  without  proclamation  of  bans,  the  marriage 
(hall  not  thereby  be  annulled,  but  they  Ihall  only  be 
obliged  to  get  the  nuptial  benedidtion  reiterated  :  ne- 
verthelefs,  as  they  have  afted  againft  the  eftabliflied 
rule,  they  may  be  fined  in  proportion  to  their  fortune. 

§  26. 
IX*  In  fine,  to  render  a  marriage  lawful,  it  is  re- 
quifite  that  it  be  celebrated  andblefled  by  a  minifter; 
fur  it  is  by  the  nuptial  benedi£kion  that  the  marriage 
receives  its  confiftency ;  and  it  is  after  the  celebra- 
tion and  benedidtion  that  the  rights  and  privileges  an- 
nexed 
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nexcd  to  it  arc  begun  to  be  enjoyed.  Whence  it  fol* 
lows,  that  if  the  hufband  die  after  the  nuptial  bene- 
di£tion,  before  having  confummated  the  marriage,  his 
fpoufe  Ihall,  nevcrthelefs,  enjoy  the  rights  of  a  mar- 
ried woman  ;  (he  (hall  bear  the  name  of  her  hufband, 
and  (hall  be  admitted  to  the  enjoyment  of  what  is 
granted  her  by  the  donation  on  account  of  the  nup^ 
tials,  the  dowery,  the  portion  called  ftatutaria^  &c. ) 
only  to  the  prefent  made  the  day  after  the  nuptials, 
called  morgengabej  fhe  has  no  right* 

When  the  betrothed  perfons  have  carnal  correfpon- 
dence,  the  marriage  is  thereby  concluded,  and  the 
children  who  are  born  of  this  correfpondence  are  re- 
garded as  lawful.  But  if  the  hufband  happen  to  die 
before  the  celebration  of  the  marriage,  all  the  nup- 
tial advantages  ihall  be  loft  to  the  woman.  She  ihall 
only  recover  her  portion,  and  can  claim  neither  the 
donation  granted  on  account  of  the  nuptials,  nor  the 
dowery,  nor  the  portion  czWtd  Jiatutaria^  nor  morgen-- 
gabe,  nor  gerade^  &c.  Neither  can  the  hufband,  if  the 
wite  die  before  the  nuptial  benediftion,  obtain  the  por- 
tion, (in  cafe  it  were  to  fall  to  him  by  virtue  ot  an  a- 
greement,  or  by  cuftom),  nor  the  portion  called  ftatu^ 
taria:  neither  is  the  community  of  goods  contrafted 
between  the  betrothed  perfons  by  carnal  correfpon- 
dence alone  j  for  it  is  only  after  the  benedidlion  that 
all  thefe  nuptial  advantages  begin  to  be  enjoyed. 

§  27. 

Marriage  ihall  be  celebrated  in  the  church,  unleft 
a  difpenfaiion  be  obtained  from  the  confiftory,  or  that 
it  be  a  marriage  of  fervants,  whofe  matters  give  the 
v/edding-feaft,  or  that  one  of  the  efpoufed  perfons  fall 
fuddenly  ill,  or  being  condemned  to  death,  would 
have  their  marriage  celebrated  before  their  departure. 

In  thefe  cafes  it  Ihall  not  be  necefTary  to  aik  a  dif- 
penfation  for  marrying  in  a  pri/ate  room. 

Perfons 
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•  Perfoiis  of  diftinftion  may  be  married  in  a  private 
apartment,  which  (hall  likewifc  be  allowed  to  perfons 
who  (hall  have  been  got  with  child  before  the  mar-^ 
riage. 

It  (hall  not  be  allowable,  without  permilTion  from 
the  confiftory,  to  get  marriages  celebrated  in  Advent, 
nor  in  Lent,  for  tlie  fifteen  days  preceding  Chriftmas 
and  Eafter,  nor  on  the  Lord's  day. 

The  nuptial  ceremony  is  performed,  and  the  bene- 
•  didion  fomctimes  given  to  the  audience,  when  one 
who  is  condemned  to  elpoufe  a  perfon,  refufes  to  obey 
and  takes  flight-  In  this  laft  cafe,  an  ofiicer  of  the 
revenue  (hall  fay  the  words,  Jwill^  or  pronounce  th« 
con(ent  by  word  of  mouth  in  the  name  of  the  perfoq 
condemned.     See  the  preceding  title,  §  36,  n.  4. 

§  28, 
The  nuptial  ceremony  and  bf  nedidion  (hall  be  per^ 
formed  by  none  but  the  ordinary  paftor  of  the  parilh. 
If,  however,  for  weighty  reafons,  the  confiftories  in- 
truft  another  to  pcrfprm  it,  the  paftor  and  other  in-. 
ferior  officers  of  the  pari(h  fliall  nevcrthclefs  receive 
their  fees,  c^Ued  jura  fioU, 

§  ^9.  ^ 
No  prieft  of  the  Roman-Catholic  religion,  cai^  with- 
out our  permKTionj  celebrate  the  jnarriage  of  any  of 
our  fubjefts,  of  whatevef  religion  they  be :  and  we 
declare,  that  marriages  celebr4ted  by  them,  without 
permitTion,  (hall  be  null,  even  though  carnal  corre* 
Jpondence  (hould  follow  on  them ;  that  the  children 
who  (hall  be  born  of  them,  (hall  be  held  j^s  unlawful  ^ 
that  the  prieft  (hall  immediately  be  imprifQned  a;i4 
punKhed,  and  the  fubje^s  feverely  reprimanded. 

Moreover,  our  will  is,   that  thofe  v/ho  get  their 

Vq^,  I,  Q^  marriagQ 
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marriage  celebrated,  be  prefent  in  perfon,  and  that 
no  private  perfon  can  be  nntarried  by  proxy. 

From  a  lawful  marriage  refult  certain  rights  and 
privileges. 

I.)  Between  the  fpoufes  or  married  perfons. 
2.)  Between  the  afcendants  and  defcendants. 
3.)  And  between  the  collateral  relations. 
Of  thefe  we  have  fpoken  above  in  book  I.  title  IX, 

By  lawful  marriage,  the  married  perfons  acquire 
feveral  actions  *,  namely, 

I.)  The  prejudicial  or  preparatory  aftion,  when 
one  of  thefe  married  perfons  denies  the  other  for  a 
fpouie. 

•  2.)  The  adion  of  exhibition*,  when  any  one  keeps 
the  fpoUle  concealed,  wcre^  it  even  the  fpoufe*s  own 
father, 

•3.)  The  aftion  called  in  faff um^  which  takes  place 
on  occafion  of  another's  deed  5  and  by  which  a  huf^ 
band,  for  example,  has  a  right  to  demand,  that  he 
who  has  feduced  his  wife,  and  engaged  her  in  a  cri» 
minal  correfpondence,  fliould  indemnity  him  fully  for 
all  damages  and  intereft  -f. 
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How  marriage  'is  dtjfolvedy 

§  33- 

A  Marriage  may  be  null  from  the  beginning.     It 
may  likewife  happen,  that  a  lawful  marriage 
ihould  be  diflblved  for  important  reafons, 

*  Ad  exhibcndiuxn,         f  Ad  OQiqe  id  quod  intereft, 

S  34.  A 
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§•34- 
A  fiiarriage  is  null  from  the  beginnings 

I.  When  confent  of  both  parties  is  wanting ;  which 
takes  plBfx  alfo, 

a)  When  one  of  the  parties  has  not  the  free  ufe  of 
reafon ', 

b)  Or  has  been  forced  to  many,  cither  by  blows  or 
by  ftrong  threatenings :  it  is  rcquifite,  neverthelefs, 
that,  in  this  laft  cafe,  the  perfon  who  is  conftrained  ap- 
ply to  the  judge  within  eight  days  after  the  celebration 
iof  the  marriage,  to  cortiplain  of  the  violence  done  to 
fuch  party.  For,  after  elapfing  of  that  time,  no 
complaint  Ihall  be  heard. 

II.  When  the  confent  of  parents,  or  of  guardians 
and  curators  is  wanting.  See  the  preceding  title^  §  25,. 
and  following^  &  §  27.  above. 

III.  When  a  man  marries  a  fecond  wife  during  the 
lifetime  of  the  firft.  5^^  ibe  preceding  titk^  §  29.  & 
§  6.  id^trve* 

IV.  When  one  marries  a  woman  only  for  a  cer- 
tain time.     See  abcve^  §  1 1  • 

V.  When  a  marriage  is  within  the  degrees  forbid- 
den.    See  ahovCy  §  13. 

VL  When  one  of  the  parties  is  not  fit  for  marriage. 
See  above,  %  12. 

VII.  When  one  thought  to  marry  a  virgin,  and 
afterward  can  prove  the  contrary. 

Which  (hall  be  obferved  even  though  the  girl  had 
been  violated,  unlefs  he  who  married  her  knew  that 
circuniftance,  or  after  knowing  it,  had  neverthelefs 
performed  conjugal  duty  to  her.  ^ 

If  a  widow  called  herfelf  a  virgin,  and  as  fuch 
caufcd  her  bans  to  be  proclaimed,  and  her  marriu^^e 
to  be  celebrated,  it  fhall  in  like  manner  be  invalid. 

VIII.  When  an  adulterer  marries,  without  our  dif- 
penfation,  to  the  perfon  with  whom  the  adultery  was 
committed,  and  to  whom  f romilbs  of'  ir.arriage  were 

0^2  made 
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made  in  the  lifetime  of  the  firft  fpoufe.  Our  will  is  like* 
wife,  that  adulterers  who  have  been  prohibited  by  a 
fentence  to  marry  again,  or  at  lead  to  marry  again 
before  a  certain  time,  fhould  not  marry  without  a  dif^ 
pcnfation,  contrary  to  the  tenor  of  the  judgment  paflcd, 
IX.  When  one  marries  a  woman  whom  he  has 
forcibly  carried  away,  even  though  it  was  with  her 
own  confent. 

*  X.  When  a  guardian  marries  his  pupil,  without 
giving  up  his  accounts  before,  fhe  may,  when  (he 
pleafes,  intent  an  aftion  of  nullity  -y  and  in  this  cafe 
the  guardian  (hall  be  bound,  not  only  to  reflore  to 
her  the  fortune  which  he  has  by  her  with  the  interefts, 
but  even  the  half  of  his  own  fortune  -,  unlefs  the  fa- 
ther, by  his  will,  had  exprefsly  recommended  this  mar- 
riage. 

XI.  When  a  man  in  a  fcrvile  condition  *  marries  a 
free  perfon,  the  marriage  may  be  declared  invalid^  if 
the  free  perfon  were  ignorant  of  the  fervile  condition 
of  the  other,  or,  after  knowing  it,  did  no  longer  per- 
form the  conjugal  duty  to  him. 

XII.  When  a  commoner  calls  himfelf  a  gentleman, 
and,  under  this  falfe  pretence,  marries  a  woman  of 
quality,  the  marriage  may  be  declared  null,  as  in  the 
preceding  cafe. 

XIII.  When  a  marriage  is  declared  null,  all  the 
nuptial  advantages  and  rights  ceafe  *,  the  hufband  is 
obliged  to  k^ovc  the  portion,  and  the  wife  lofcs  what 
is  given  her  by  the  donation  on  account  of  the  nup- 
tials :  both  are  deprived  of  the  portion  C2X\t^Jiatutarta\ 
:\nd  the  children  are  reckoned  illegitimate,  and  do  not 
fucceed  to  any  member  of  the  family. 

From  this  mull  be  excepted  die  caies  in  y/hich  one 
of  the  parties  being  overtaken  and  deceived,'  ihall 
prolecuic  the  other  for  having  the  marriage  annulled, 

*  Gleba;  adilrlclus,  homo  proprius. 

Of 
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Of  thi^  number  are  the  cafes  mentioned  in  N*  i  •  6* 
7.  1 1.  &  12.  Our  will  is,  that  in  fuch  cafes,  the  chil*' 
dren  be  reckoned  lawful,  and  that  whoever  made  ufe 
of  fraud  be  bound  to  make  good  to  the  innocent  par-* 
ty  the  nuptial  advantages  and  rights,  in  the  fame  way 
as  if  that  party  were,  in  the  ftate  of  widowhood  *,  and 
to  pay,  as  long  as  the  children  live,  the  half  of  their 
maintenance. 

S  35- 
A  lawful  marriage,  though  completed,  may  be  dii^ 

folved  for  ieveral  caufes ;  namely, 

I.  By  the  death  of  one  of  the  fpoufes,  which  is  alfo 
to  be  underftood  of  their  civil  death,  when  one  or 
other  of  them  is  profcribed. 

II.  When  married  people  fliall  demand,  with  com* 
mon  Gonfent,  the  diflblurion  of  their  marriage,  our 
will  is,  that  the  procedure  in  the  affair  be  only  gra-* 
dual.  Firft,  Endeavours  (hall  be  ufed  to  reconcile  the 
parties,  and  all  the  motives  that  ought  to  determine 
them  to  this,  fhall  be  propofed  •,  observing,  if  it  be 
ncceflary,  to  call  a  clergyman,  to  give  them  a  fuitable 
exhortation.  If  thefe  fteps  prove  ineffeAual,  they  Ihall 
be  feparated  from  bed  and  board  for  one  year. 

If,  at  the  year's  end,  there  remain  no  more  hopes  of 
reconciling  the  parties,  and  they  perfift  in  their  peti- 
tion, thp  marriage  may  be  diflblved. 
-  IIL  The  marriage  may  be  diflblved  at  the  requeft 
of  one  of  the  parties,  having  lawful  caufes  to  petition 
for  its  diflblution ;  fuch  are  the  reafons  following : 

IV.  When  one  of  the  married  perfons  fliall  have 
committed  adultery,  and  been  convifted  of  it ;  which 
|hall  be  obfcrved,  even  though  we  had  granted  fuch 
perfon  letters  of  pardon. 

From  this  rule  muft  be  excepted  the  cafes  follow- 
ing. 

a)  If  the  fpoufe  complaining,  had  alfo  committed 
adultery  \  and  in  this  cafe,  we  referve  to  the  fifcal 

the 
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the  right  of  profecutitig  both,  for  the  public  benefit. 
b)  When  the  ofitnded  party  has  pardoned  the  other's 
fault  \  which  fllatl  be  prefumed,  if  fuch  party  had 
performed  the  conjugal  duty  to  the  other,  c)  If  one 
of  the  fpoufes  had  occafioned  the  other  to  commit  a^ 
dukery,  as  if  fuch  party  liad  refufed  the  conjugal  duty, 
br  if,  for  example,  the  hufband  himfclf  had  afted  as 
a  pimp  to  his  own  wife,  &e.  d)  If  the  woman  commit 
adultery,  really  believing  that  fhe  has  to  do  with  her 
own  hufband.  e)  If  the  wife  marry  again,  after  ha^ 
Ving  received  credible  accounts  of  her  hufband's  death, 
and  after  having  produced  them  before  a  judge,  and 
the  firft  hu(band  appear  again. 

V.  If  a  wife,  againft  t^e  inclination  and  prohibit 
tion  of  her  hufband,  have  a  fufpicious  correfpondence 
with  a  man^  as  if  Ihe  wrote  him  love-tetters,  &c.;  for, 
although  the  crime  of  adultery  cannot  thereby  be 
proved,  yet  thefe  tokens  and  prefumptions  are  fuffi- . 
cient  to  diffblve  the  marriage. 

VI.  Marriage  is  likewife  diffolved,  when  one  of  the 
married  perfons  maliciouQy  forfakes  the  other. 

But  any  one,  who,  on  the  foundation  of  malicious 
defertion,  petitions  for  ^  diffolution  of  marriage,  muft 
prove  that  the  other  party's  intention  was  really  to  a- 
bandon  the  complainer. 

When  this  proof  is  brought,  the  aftion  for  mali- 
cious defertion  may  be  immediately  raif^d,  and  the 
(poufe  cited  by  an  edift. 

If  it  be  doubtful  whether  the  abfent  fpoufe  intend- 
ed to  forfake  the  complainer,  it  fliali  be  requifite, 
previous  to  any  procedure  on  the  diffolution  of  the 
marriage,  a)  1  hat  the  fugitive  fpoufe  be  abfent  with- 
out caufe  for  two  years  :  b)  That  fuch  fugitive  be 
formally  fummoned,  fo  that  if  the  defender's  refidencc 
be  unknown,  and  the  plaintiff  fwear  that  it  is  fo,  the 
defender  be  cited  by  an  cdi6t:  c)  But  if  the  defender 
have  declared  a  willingncfs  to  come  to  a  certain  place, 

the 
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the  citation  by  edii^ibailtberje  be  affixed:  d)  That  af* 
cerward  an  atficH^ney  be  named  to  manage  the  defence 
upon,  the  accufation  ^  of  malicious  defeition :  e)  Afr 
ter  which,  fentence  fhali  be  given  upon  the  accuk^ 
tion,  as  circumllanc^  ihall  require. 

If  the  fpoufe  cited  appear  bdbre  pubUcation  jof  the 
fentence,  and  produce  good  reafons  of  ab&nce,  th^ 
compiainer  fhaU  be  bound  to  return,  and  perform  thff 
conjugal  duty,  if  there  be  no  other  reafim  for  afking 
the  divorce :  provided  always  that  the  cofts  of  futt  bfi 
reimbur&d  to  the  compiainer. 

If  the  fpoufe  cited  appear  after  publication  of  the 
fentence,  and  if  good  reafons  of  abfence  be  given« 
and  the  compiainer  be  not  yet  married  again,  what  is 
ordained  in  the  preceding  cafe  fhall  be  obierved: 
but  if  the  compiainer  be  betrothed  or  married  to  ano- 
ther, the  lecond  marriage  fhali  fubfift.  The  firft 
fpoufe,  however,  may  claim  the  children  of  the  firft 
marriage. 

If  one  of  the  fpoufes  marry  again  without  obferving 
the  preicribed  formalities,  both  the  new  fpoufes  (faaU 
be  punifhed  as  bigamifts. 

When  a  marriage  fhall  be  annulled  on  account  of 
wilful  defertion,  the  guilty  party  cannot  marry  again 
without  a  difpenfation  from  us. 

If  Ibch  party  marry  witliout  obtaining  a  diipenfa- 
tion,  the  marriage  (hall  be  null. 

Moreover,  it  is  abundantly  evident,  that  the  in- 
nocent party  fhall  be  put  in  polTeflion  of  the  wilful 
deferter's  eflfefts,  and  fhall  enjoy  them  for  life,  even 
though  fuch  party  fhould  marry  a  fecond  time. 

The  ablence  of  one  who  went  away  for  a  laudable 
reafon,  cannot  be  regarded  as  a  wilful  defertion ;  for 
example,  if  one  were  abfent  feveral  years  on  an  em- 
bafly,  or  in  the  army,  or  overfecing  one's  commercial 

♦  Ad  h«nc  a&um. 

affairs, 
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ftfFairs,  one  could  nowife  be  efteemed  a  malicious  or 
wilful  defertcr  ^  unlefs  other  circumftances  occafioned 
a  different  judgment  to  be  paiied  on  the  abfence.  See 
the  preceding  title,  §  39.  n.  11. 

VII.  Marriage  may  likewife  be  diflblved  when  one 
of  the  fpoufes  conceives  an  irreconcileable  enmity  a- 
gainft  the  other,  and  when  one  of  the  parties  gives 
occafion  for  the  enmity  by  abuiing  the  other  in  a 
violent  manner,  by  contracting  the  vei)ereal  difeafe, 
by  attempting  the  life  of  the  other,'  by  committing 
crimes  for  which  fuch  fpoufes  may  be  condemned  to 
the  wheel-barrow,  to  whipping,  to  death,  to  baniih* 
ment,  or  to  be  branded  with  infamy,  &c. 

VIII.  If  one  of  the  fpoufes  becoming  furious 
or  fatuous,  fhould  continue  in  that  ftate  for  feveral 
years,  and  for  that  reafon  the  other  petitioned  for  a 
diflblution  of  the  marriage  •,  efpecially  if  it  were  a 
woman,  who  on  account  of  her  commerce,  or  the  ftate 
of  her  affairs,  might  have  an  indifpcnfable  need  of  a 
hufband's  afliftance :  but  in  this  cafe,  the  judge  fhall 
take  care  that  provifton  be  made,  above  all  things,  for 
the  maintenance  of  the  fatuous  perfon,  &c. 

S36. 

A  marriage  once  ccwnpleted,  cannot  be  diflblved  on 
pretence  of  an  error  in  the  name,  religion,  condition, 
or  fortune  of  either  party.  Wherefore  a  hufband  canr 
not  put  away  a  wife  who  has  not,  or  capnot  produce 
the  portion  promifed. 

S  37. 

When  two  perfons  fhall  have  lived  a  long  time  tOr 
gether  as  hufband  and  wife,  and  afterv/ard  one  of 
them  fhall  pretend  that  matrimony  was  not  celebrated 
between  them  •,  our  will  is,  that,  notwithftanding  of 
this,  the  marriage  fubfifl  in  punifhment  of  their  cor* 
refpondcnce,  ai)d  that  it  be  celebrated,  and  have  the 

benediction  i 


TlTLfi  in^      AltTi  L  M9 

ion ;  and  we  ordain^  bcfidc,  that  there  be 
iome  punUhment  inflided  on  thenu 

When  the  hulband  {hall  give  occafion  fef  the  diC^ 
folution  of  the  marriage,  not  only,  a)  He  fhall  reftote 
the  portion,  but,  b)  He  fhall  alfo  lofe  the  property 
of  what  was  given  him  by  the  donation  on  account 
of  the  nuptiab.  And,  c)  If  there  be  neither  portion 
nor  donation  on  account  of  the  nuptials,  the  wife  (hall, 
gain  the  third  of  all  the  huiband's  efiefts,  upon  the 
footing  that  they  flood  when  the  diOblution  of  the 
marriage  was  ordained  by  a  fentence* 

If  a  dowery  were  i^reed  upon,  the  wife  may  claim 
the  pordon,  and  afterward  chufe  either  the  dowery 
or  what  was  granted  by  the  donation  on  accoiuit  of  the 
nuptials ;  but  (he  cannot  claim  the  benefit  of  both. 

If  the  fucceflion  be  regulated  by  law  between  the 
married  perfons,  and  reftri&ed  to  a  certain  portion, 
which  is  called  Jtatutaria^  or  if  a  certain  portion  be 
determined  by  will,  it  will  depend  upon  the  woman^ 
as  the  innocent  party,  either  to  make  choice  of  that 
portion,  or  to  keep  by  her  own  pordon,  and  the  do- 
nation on  account  of  the  nuptials. 

When  the  marriage  fhall  be  diflblved  by  the  wife'a 
fault, 

I.)  The  hufband  fhall  gain  the  portion,  or  that 
part  czSkd  fiaiutaria^  in  pli<;^s  where  it  is  cuftomary, 

2.)  He  fhall  not  be  bound  t«  execute  the  donation 
on  account  of  the  nuptials. 

3.)  If  there  be  neither  portion  nor  donation  on  ac- 
count of  the  nuptials,  he  fhall  g^n  the  third  part  X)f 
all  the  wife's  efFeds,  fuch  as  they  flood  when  the  mar<c 
riage  was  diflblved  by  fentence. 

$  39. 
In  both  cafes,  thj(  innocent  party  fhalLoiily  obtaiii 
the  fimple  enjoyment  of  the  efife£ts  alBgned  to  fuch 
Vpt.  I.  R  partyr 
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.party.  For  our  will  is,  that,  in  the  firft  cafe,  the 
property  of  what  was  granted  by  the  donation  on 
account  of  the  nuptials,  and  in  the  fecond,  the  pro- 
perty of  the  portion,  or  the  third  part  of  the  fortune, 
fliall  remain  for  the  children  bom  o£  the  manis^* 

As  to  what  is  to  be  obl'erved,  when  It  is  a  ftranger^  , 
or  the  father,  who  gives  the  portion,  or ,  makes  the 
donation  on  account  of  the  nuptials  \  we  (hall  treat 
.  of  it  below,  tide  IV.  art,  I.  ^71.  .and  foUwnng. 

$41. 
Even  though  the  innocent  party  had  by  will  be- 
queathed any  thing  to  the  fpoufe  who  occaJfioned  the 
dilSblution  of  the  marriage,  the  legacy  (hall  be  null, 
and  (hall  be  reckoned  revoked  by  die  diflblution. 

§  42. 

The  fpoufe  who  has  a  right  to  exadt  the  advantages 
juft  mentioned,  may  do  it, 

I . )  By  an  adion  on  the  agreement  *. 

2.)  By  a  perfonal  adtion,  or  an  a£tion  to  recover 
what  we  dennland  in. law -f. 

3,)  By  an  aftiort  of  mortgage  J. 

■  .  ■  » 

ART.        IL 

Of  feparation  frmn  bid  and  board  * 

•.  (T^^  f^^^Tafhne  ^ctoad  torum  et  men/am.) 

••   • 

•■  •  ^  • 

*  S  4J. 

IT   ofren    happens,  that  differences  atife  between 

hufband  and  wife,  and  that,  for  example,  the  wife 

*  Aftionem  ex  paft*.         f  Per  condidioiiiBi  ex  lege. 
*'  t  Per  aCtiorxcm  lypothecamiftr 

»  .complains 


TiTL-E    IIL    Art,  Hi  i^ 

complains  of  the  hufband's  bad  treatment  of  her,  and 
the  huftand  of  the  wife's  vices,  her  fquanderin:g,.  in- 
clination to  drinking,  .&c. ;  and  this  occafions  that 
they '  neither  will  nor  can  live  longer  together-  . 

In  fuch  cafes  it  is  not  lawful  for  them  to  feparate 
by  their  own  authority,  and  without  the  intervention 
of  a  judge.  If  they  dp  fo,  they  fhall  be  obliged  to 
be  reconciled,  or  elfe  to  allege  before  the  judge-ordi- 
nary, their  caufes  of  feparation,  and  the  hufband  fhall ' 
be  bound  to  advance  the  charges  of  fuit. 

§44- 
When  one  of  the  fpoufes  mall  have  valid  reafons  to 

coniplain  of  the  other,  methods  of  accommodation 
fliail  firft  be  tried,  calling  in,  if  neceHary,  the  afllllancc 
of  their  pallors. 

If  a  reconciliation  cannot  be  accomplifhed,  the  dif- 
folution  of  the  marriage  fhall  not  immediately  be  or- 
dered, but  they  fhall  be  feparated  from  bed  and  board, 
for  a  year's  time  at  moft. 

§45. 
This  feparation  fhall  be  ordered,  even  though  the 

perfon  guilty  of  the  abufe  complained  of,  fhould  pro- 

mife,  under  fecurity,  not  to  mifbehave  any  more  to 

the  complainer. 

546. 

If  the  hufband  occafioned  the  feparation,  the  wire 
fhall  be  at  liberty  to  redemand  what  J(he  brought  to  her 
hufband,  namely  her  portion,  and  her  paraphernalia, 
or  elfe  to  require  her  hufbwd  to  maintain  her  accor- 
ding to  her  condition ;  this  maintenance,  moreover^ 
(hall  not  be  determined  in  proportion  to  her  portion^ 
but  according  to  the  condition  and  fortune  of  her 
hufband.  Our  will  is  alfo,  that  this  maintenance  be 
granted  to  wives,  even  though  they  brought  no  por-^ 
tion  to  their  hufbands« 
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S47. 
If  it  be  the  wife  who  occafions  the  reparation,  the 

hufband  (ball  be  at  liberty  to  reilore  what  (he  brought 
ill  marriage,  or  elfe  to  give  her  a  ntcefbxy  aUment. 
Be(ides,  he  (hall  be  bound  to  maintain  her,  even 
though  (he  had  brought  him  no  portion;  provided 
always,  that  (he  have  not  means  of  (ubfiftence  %*foT  we 
refer  to  the  prudence  of  the  judges,  to  regulate  this 
maintenance,  ^cording  as  the  wife  (hall  be  in  a  con- 
dition of  gaining  her  bread,  by  going  into  fervice,  or 
othcrwife, 

S48- 
The  children  (hall  be  left  in  the  hands  of  the  inno- 
cent party,  and  the  guilty  party  cannot  be  difpenfed 
from  flirni(hing  their  expenfe,  according  as  the  judge 
ihall  find  it  equitable.  The  judge,  however,  may  take 
other  methods,  if  he  deem  it  advantageous  for  the 
children  themfelves, 

§49- 
As  in  thefe  cafes  there  is  a  difficulty  in  i^teeing 

with  refpeft  to  (he  lodging ;  our  will  is,  that  what 

follows  be  obferved. 

If  the  houfe  belong  in  property  to  the  wife,  the 
hu(band,  be  he  guilty  or  not,  (hall  be  bound  to  clear 
it  at  the  wife's  rcquifitign,  ^nd  to  leave  her  the  enjoy- 
ment of  the  advantages  annexed  to  it  -,  but  the  wife 
alfo  (hall  be  obliged  to  procure  to  the  hu(band  a 
proper  lodging,  if  (he  gave  occaGon  to  the  (epara- 
tion. 

If  the  hij(band  be  proprietor  of  the  hou(e,  the 
wife  Ihall  in  like  manner  clear  it,  be  the  hu(band  to 
blam^or  not;  but,  indeed,  he  cannot  be  difpenfed 
from  paying  for  her,  according  to  the  judge's  deter- 
mination, a  fuitable  rent. 

If  they  be  in  a  rented  houfe,.  and  if  it  be  not 
rliDUght  convenient  to  legve  them  io  the  (ime  houfe, 

that 
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that  one  of  the  fpoufes  who  gave  occafion  for  the  fe- 
parati(^  (hall  be  obbged  to  go  out  of  it. 

S  50- 
If  the  hu(band  do  not  agree,  as  to  the'  enefts 

brougI>t  by  the  wife,  fhe  (hall  be  obliged  to  prove 

them,  and  within  a  fhort  fpace  the  judge  (hall  aeter* 

mine  the  fum  to  which  they  ought  to  amount :  In  all 

events,  if  the  hu(band  occafioned  the  feparation,  the 

wife's  aflertion  concerning  what  (he  brought  fliall  be 

admitted,  provided  (he  give  the  oath  QzXit^jur amentum 

in  litem ;  moreover,  an  appeal  from   the  judgnient 

which,  ihall  be  pafTed  on  thefe  affairs,  (hall  have  no 

effect  to  fufpend  its  execution. 

S  51- 
When  both  fpoufes  are  to  blame,  the  choice  men* 

tioned  in  the  preceding  article  (hall  not  take  place^ 
but  the  judge,  by  his  own  authority,  (hall  determine 
the  fum  for  the  alimony,  and  regulate  the  methods 
to  be  taken  with  refpe£t  to  the  lodging  and  the  chil- 
dren. Our  ^11  is  alfo,  that  the  appeal  from  fuch  a 
judgment  (hall  have  no  other  effed,  than  that  of 
rendering  the  fuit  cognifable  by  a  fuperior  court*, 
without  spending  the  execution  of  the  fentence* 

During  the  feparation,  both  parties  (hall  ab(hun 
from  all  vioki)t  methods,  threatenings,  and  injurious 
wprdst 

If  any  fuch  thing  be  dre^ed  from  either  of  tlie 
fpoufei)f  the  judge  may  oblige  that  one  that  ap« 
pears  frpward  to  give  lecurity,  not  to  abule  the  o- 
ther  fpoufe  1  and  this  fecurity  may  be  given,  either 
by  fureties  or  by  pledges  depofited.  If  the  party 
cw^not  br^lg  (uch  fecurity,  fuch  party  (hall  be  ob* 

•  Quoad  e4f«ftiMp  dnrolutiYQ9i« 

ligcd 
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liged  to  give  oath  \  and  if  that  be  violated,  fliail  im* 
mediately  be  put  in  prifon,  and  puniihed  as  a  perju- 
red perfon. 

S  53- 
The  time  of  reparation  being  elapled,  the  two  marri- 
ed perfons  fhall  be  obliged  to  come  together  again.  If 
the  wife  who  has  been  leparated  on  account  of  her 
hufband's  ill  ufage,  be  afraid  that  he  will  continue  to 
abufe  her,  and  the  hufband  be  of  a  difpofition  to  make 
it  be  apprehended  that  this  may  happen,  the  judge 
(hall  have  power  to  oblige  him  to  give  the  fecurity 
mentioned  in  the  preceding  article. 

.§  54. 
If  either  of  the  married  perfons  abfolutely  will  not 

rgoin  the  other,  means  or  accommodation  (hall  be 

tried,  calling  the  afliftance  of  a  clergyman ;  and  if 

thefe  be  not  fuccefsful,  and  an  irreconciieable  enmity 

appear  between   the  fpoufes,  the  marriage  may  be 

diilblved  *,  making  this  difference  between  the  parties. 

that  the  one  who  fhall  be  found  to  be  the  occafion  of 

the  divorce,  fhall  likewife  bear  all  the  penalties.  That 

one,  however,  fhall  be  exempted  with  reafon  from  the 

penalty  of  the  divorce,  who  fhall  give  evidence  of  an 

inclination  to  join  the  other,  and  having  even  offered 

fecurity,  the  other,  neverthelefs,  pcrfifled  in  rcfufing 

to  be  reconciled. 

S  55-  '   ■ 
If  one  of  the  fpoufes  die  during  the  feparation,  the 

other  may  claim  the  advantages  gained  by  virtue  of 

the.  marriage-articles,  or  of  the  flatutes" concerning  the 

fhare  C2l\tA  ftatuiaftay  begaufc  tlie  marriage  really  fliU 

fubnfl3e 
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ART,       III. 

•  * 

O/tbe  tnofriage  called  Uft-band  marriage, 
(De  mairinkmio  4i  ffkrganaticam.) 

And  rf  ccncubiftes* 
{De  concuhiniSi) 

S56- 

AFtcr  hiving  (hown  that  the  paternal  p6wtT  is  M^ 
quired  by  lawful  itiarriage,  and  explained  id 
what  fuch  a  marriage  confifts,  it  remains  to  examine 
the  effects  which  left-^hand  marriages^  and  concubi^ 
nage,  have  in  the  ftates  under  our  government. 

A  diftindion  muft  then  be  made  between  a  con- 
cubine who  is  joined  to  a  man  by  the  bond  of  the 
nuptial  benediction  after  bans  have  been  proclaimed^ 
with  a  view  of  cohabiting  together  during  life,  and  td 
procreate  children^  (but  with  an  exprefs  declaration, 
that  neitlier  the  wtfe  nor  children  fliall  be  received  in^* 
to  the  family,  nor  partake  of  the  rights  belonging  to 
k),  and  a  c  ncubine  whom  a  man  takes  folely  to  fa-' 
tisfy  his  pleafure,  and  without  the  intervemion  of  the 
nuptial  benedidtion. 

The  firft  fort  of  con^rubinage^  which  is  called  left- 
hand  marriage  *,  (hall:  not  be  allowed  by  the  laws. 

t  Ncverthelefs,  as  it  often  happens,  that  a  man  of 
quality,  or  in  an  eminent  ftation,  will  not,  for  the 
good  and  prefervation  of  his  family,  engage  in  a  fe^ 

^  Matiimoziiam  ad  mofgan^iticajtt. 

cood 
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cond  marriage,  though  he  have  not  the  gift  of  eonti^ 
nence,  our  pleafure  is,  in  fuch  cafe,  to  grant  him  the 
liberty  of  taking  a  left-hand  wife. 

§59- 
1.)  But  our  will  is,  that  for  this  purpofe  he  appl/ 

immediately  to  us,  and  lay  before  us  the  reafons 

which  have  induced  him  to  take  this  refolution . 

2.)  That  he  declare  what  he  defigns  to  leave  to  his 
wife  ^er  his  death,  for  her  m^ntenance,  and  that  of 
the  children  whom  he  (hall  have  by  hen  For  this  pur^ 
pofe, 

3«)  He  (hall  give  a  particular  account  of  his  effeds, 
which  he  (hall  w:ertain  to  be  as  exad  as  if  he  were  to 
fwear  to  it. 

4.)  Thereupon  we  will  cau(e  the  affair  to,  be  ex- 
amined, and  will  declare  our  farther  intentions. 

5.)  After  having  obtained  our  confent,  both  parties 
(hadl  be  bound  to  get  their  bans  proclaimed,  for  three 
fucceflive  Sundays,  to  prevent  the  objedions  that 
might  be  made  to  the  marriage. 

6.)  After  which,  the  marriage  may  be  celebrated, 
and  the  nuptial  benediction  performed  in  a  private 
room. 

$60. 

Thofe  who  (hall  iii  this  manner  conclude  a  left- 
hand  marriage,  (hall  acquire  fome  advantages  annex- 
ed to  lawful  marriage.  Thus,  a  left-hand  marriage 
(hall  be  indi(roiuble  \  the  hu(band  cannot  marry  two 
concubines ;  the  wife  will  commit  a  real  adultery,  if 
(he  have  an  illicit  correfpondence  with  any  other  than 
herhufband;  and  the  marriage  cannot  be  di(rolved 
but  for  the  reafons  mentioned  above,  on  the  ftrbjeft 
of  lawful  marri^e. 

But  as  this  concubine  does  not  enter  into  the  huf- 
band's  family,  (he  (hall  not  obtain  the  rights  annexed 
to  it,  nor  the  rank  and  dignity  of  a  la\fful  wife.  Thus 

(he 
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{he  (hall  bear  neither  the  name  nor  the  arms  of  hct 
huiband  •,  ihe  ihall  not  obtain  the  right  of  becoming 
fubjed  to  the  fame  jurifdiftion  as  he  ^  byt  fhall  re** 
main  under  that  to  which  fhe  was  before  fubjed.  For 
the  fame  reafon^  ihe  cannot  have  a  portion  ailigned  to 
lier )  nor  her  huiband  give  her  a  donation  on  account 
of  the  marfiage,  nor  a  dowery ;  far  lefs  can  fhe  claini 
the  portion  cMcd  Jiatutaria  ^  but  fhe  fhall  be  obliged 
to  be  fatisfied  with  what  is  fettled  by  our  confent  in 
the  contract  of  marriage  ^  and  if  the  hufband  had  left 
her  a  legacy,  or  given  her  more  than  this  contra6t 
bears,  fhe  fhall  be  obliged,  after  her  hufband's  deaths 
to  reftore  the  furplus  to  the  lawful  children,  or  to 
the  relations  of  the  defunct. 

And  as  the  children  of  fuch  a  rilirriiort  will  there- 
by  be  born  out  of  the  family,  it  naturally  follows^ 
that  they  will  indeed  be  lawful,  and  comprehended 
in  the  numbet  of  thofe  whom  the  laws  regard  as  fuch ; 
that  they  will  be  under  the  paternal  power  j  and  that 
they  cannot  marry  without  their  father's  confent^  un-. 
dcr  pain  of  being  deprived  of  the  portion  allotted  to 
themj  and  that,  moreover,  they  fhall  enjoy  all  the 
rights  of  kindred  or  of  cognation,  &c.  But  as  to  the 
rights  of  family  and  agnation,  they  can  by  no  means 
affume  them.  Thus  they  fhall  carry  neither  the  name 
nor  arms  of  their  father-,  they  fhall  riot  have  the  ad* 
vantage  of  being  fubjeft  to  the  fame  jurifdift ion  as  he, 
but  fhall  be  fubjeft  to  that  under  which  their  mother 
lives,  and  fhall  fucceed  neither  to  the  fiefs,  nor  feoff-* 
ments  in  truft  of  the  family. 

Neither  fhall  they  fucceed  to  their  father  inteflate, 
nor  confequentiy  to  his  relations  j  but  they  fhaU  be 
obliged  to  be  fatisfied  with  the  portion  fettled  in  their 
favour  in  the  contraft  of  marriage,  which  cannoc 
even  be  augmented  neither  by  donatioa  nor  by  wilL 

Vol.  h  S  If 
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If  the  father,  in  his  lifetime,  declared  that  he  regains 
his  wife  as  a  truly  lawful  wife,  if  he  allowed  her  to 
bear  his  name  and  arms,  and  if  in  his  lifetime  he  ob-^ 
tained  our  royal  conlent  and  confirmation  for  fo  doings 
the  children  (hall  enjoy  the  fame  rights  as  the  chil- 
dren legitimated  by  the  fubfequent  marriage  of  their 
mother. 

§62. 
Concubinages  of  the  fccond  order  (hall  remain  pro- 
hibited for  the  future,  as  they  have  been  for  the  time 
paft ;  becaufe,  on  one  fide,  that  kind  of  impure  and 
infamous  correfpondence  may  occafion  great  diforder 
in  families;  andj  on  the  other,  they  occafion  thofc 
creatures,  or  concubines,  to  procure  abortion,  or  to 
expofe  their  children,  and  even  to  nurder  them. 

§63. 

If,  neverthelefs,  ahy  one  Ihould  have  correfpon- 
dence with  a  concubine,  and  have  children  by  her, 
neither  the  concubine  nor  children  can  be  reckoned 
lawful.  Thus  the  children  fliall  not  be  reckoned  to  have 
one  certain  father  j  they  ftiall  not  be  under  the  pater- 
nal power ;  but  they  fhall  follow  their  mother's  for- 
tune. They  fliall  bear  her  name  and  arms.  If,  in 
fuch  a  cafe,  a  man  do  not  own^  that  he  had  carnal 
knowledge  of  the  concubine  who  fays  fhe  is  pregnant 
by  him,  and  deny  that  he  is  father  of  the  child,  ftie 
ihall  be  bound  to  prove  the  carnal  correfpondence, 
and  may,  if  flie  pleafes,  put  it  to  his  oath. 

If  he  cannot  deny  the  carnal  correfpondence,  but 
pretends  that  the  time  in  which  he  had  that  corre- 
fpondence with  her,  does  not  anfwer  to  the  time  of 
the  child's  birth,  it  fliall  be  the  woman's  bufinefs  to 
prove  the  time  of  the  correfpondence. 

But  if  he  fliould  maintain,  that  flie  had  likewife  a 
Crimin^il  correfpondence  with  others,  he  fliall  be  ob- 
liged 
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liged  to  prove  it,  which  he  may  alJb  do  by  a  reference 
to  her  oath. 

§  64. 

If  one  who  has  had  a  Griniin2(l  correfpondence  with 
a  womaa,  own  it,  and  acknowledge  the  child  for  hU 
own,  he  ihall  be  bound, 

I.  To  marry  her  whom  he  has  got  with  child,  or 
to  give  her  a  portion^  He  (hall  alfo  be  oWiged  tq 
fettle  a  portion  on  her^  even  though  ihe  fhould  havQ 
a  confiderable  fortune,  or  (hould  marry  another. 

If  he  offer  to  marry  her,  and  Ihe  will  not  give  con- 
fcnt,  the  obligation  to  give  her  a  portion  ccafes  by 
her  refufal  -,  but  when  the  rcfufaj  comes  from  the  re- 
lations, and  not  from  the  perfon  who  was  got  with 
child,  ihe  and  her  relations  (ball  be  intitled  to  de* 
mand  the  portion, 

§65. 

In  cafe  the  perfon  whom  a  nian  has  got  with  child, 
have  already  comn^itted  a  like  fault,  or  were  otherwife 
a  perfon  of  bad  fame,  and  it  can  immediately  be 
proved,  or  if  fhe  have  feduced  him  who  has  got  her 
with  child, or  have  confented  to  his  defires  for  money  or 
value,  or  have  even  received  any  fugh  thing  before  the 
carnal  correfpondence,  Ihe  cannot  claim  a  portion,  but 
ftie  fliall  be  obliged  to  be  fatisfied  with  four  rix-dol- 
lars  for  the  midwife,  and  the  baptifm^ 

II.  One  who  has  got  a  woman  with  child^  fliall  bet 
bound  to  maintain  the  child,  though  illegitimate; 
which  he  fliall  be  obliged  to  do, 

I.)  Even  thougl)  he  may  have  Been  feduced,  or 
enticed  tq  the  carnal  correfpondence : 

2.)  Though  the  child  be  bora  in  adukery  or  in-» 
ceft : 

3.)  Though  the  woman  had  formerly  committee^ 
a  Ukc  faylt  with  another :  and, 

S  z  4O  ThoiigU 
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4.)  Though  (he  fhould  rcftife  to  many  the  father 
of  the  child. 

5.)  If  a  man,  indeed,  confefles  the  carnd  corre« 
fpondence,  but  at  the  fame  time  pretends  that  the 
woman  h^s  had  to  do  with  others,  he  (hall  be  bound 
to  maintain  the  child,  till  he  has  proved  that  another 
is  the  real  father  5  provided,  however,  that  the  con- 
feffion  which  he  malces  of  carnal  correfpondence,  anr 
fwers,  to  the  time  of  her  delivery. 

6.)  If  it  be  evident,  that,  during  her  pregnancy, 
the  woman  had  a  criminal  correfpondence  with  feve* 
ral  men,  they  (hall  all  contribute  by  equal  ihares  to 
the  child's  maintenance. 

7.)  If  the  father  have  run  away,  the  child  (hall  be 
put  in  poflTefllon  of  his  effefts,  out  of  which  his  main- 
tenance (hall  be  taken. 

8.)  If  he  had  no  efFcfts,  and  could  neither  pay  for 
the  defloration,  nor  afford  annually  a  maintenance  to 
the  child,  or  had  run  away,  his  afcendant  relations  (hall 
maintain  the  child  in  the  order  prefcribed  hereafter. 
And  they  cannot  be  difpenfcd  from  fo  doing,  under 
pretext  that  their  fon  was  not  the  father  of  the  child, 
becaufc  the  fon  by  his  flight  declares,  that  he  acknow-  ^ 
ledges  the  child  for  his  own. 

Moreover,  he  (hall  be  reckoned  to  have  run  away 
when  he  (hall  have  ^bfented  during  the  pregnancy, 
and  the  place  of  his  refidence  is  not  known. 

9.)  In  cafe  he  offer  to  take  the  child  home,  and  to 
f^ducate  it  himfelf,  the  judge,  before  intrufting  it  to 
him,  (hall  examine  if  he  be  capable,  and  if  he  have  an 
opportunity  of  doing  fo  conveniently;  and  in  that 
cafe,  the  child  (hall  be  delivered  into  his  hands,  but 
lie  (hall  be  bound  to  (how  it  in  his  own  houfe  to  the 
mother  and  her  relations,  as  often  as  they  (liall  defire. 

10.)  If  the  father  be  dead  and  have  left  teilamen- 
tary  heirs,  they  (hall  be  bound  to  rnaintain  the  child. 
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mnd  to  pay  what  might  be  regulated  for  the  deflora- 
tion, and  the  expenles  that  have  been  laid  out. 

If  they  had  accepted  the  inheritance  with  the  bene- 
fit of  an  inventory,  the  child's  maintenance  fhall  be 
taken  out  of  the  fiicceflion,  during  the  continuation  of 
the  fuit,  and  till  they  have  made  their  declaration. 

II.)  If  one  who  has  got  a  woman  with  child,  diQ 
without  making  a  will,  this  is  the  order  in  which  his 
afcendant  relations  are  charged  to  take  care  of  the 
child.  It  is  grit  the  father,  and  failing  him,  the  mo- 
ther,* and  their  heirs.  After  their  death,  or  if  they 
be  poor,  this  care  Ihall  belong  to  the  grandfather, 
and  after  him,  the  grandmother  on  the  lather's  tide, 
and  their  heirs  •,  in  fine,  failing  them,  or  if  they  be 
unable  to  do  it,  it  Ihall  belong  to  the  grandfather, 
and  after  him  the  grandmother  on  the  mother's  fide, 
and  their  heirs,  to  maintain  the  child. 

'  But  none  of  them  fliall  be  obliged  to  pay  any  thing 
whatever  for  the  defloration. 

12.)  If  a  man  who  hath  got  a  woman  with  child, 
have  tranfafted  with  hei,  with  regard  to  the  mainte- 
nance of  the  child,  and  have  given  her,  once  for  all, 
a  certain  fum  -,  that  ftiall  not  in  any  wife  prejudice 
the  child,  whom  the  father,  notwithftanding  of  this, 
fliall  be  bound  to  maintain,  refcrving  to  himfelf  re- 
courfe  againft  the  mother  and  her  heirs. 

13.)  In  cafe  he  have  fixed  an  exorbirant  fum  for  the 
maintenance  of  his  baftard,  or  for  the  defloration  of 
the  mother,  his  children  and  relations,  but  not  his 
ftranger  heirs,  may,  after  his  death,  petition  to  have 
the  fum  moderated,  and  reduced  to  what  equity  re- 
quires. 

14.)  When  two  perfons  ftiall  marry  within  the  for- 
l^idden  degrees,  and  for  that  reafon  the  marriage  ftiall 
be  diflblved,  the  children  ftiall  be  maintained  by  both 
parties ;  byt  jf  one  of  the  two  were  ignorant  of  the 

relation. 
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relation,  the  other  alone  fhall  take  the  burden  of  tho 
msuntenance^  unlefs  the  other  be  poor  and  unable  to 
dp  fo. 

But  that  there  may  be  no  fuits  with  refpeft  to  the 
portion  of  the  perfon  got  with  child,  and  the  main-* 
tenance  of  her  children  •,  our  will  is,  that, 

I.)  When  fhe  Ihall  be  of  an  honourable  condition, 
as  if  fhe  be  the  daughter  of  a  gentleman,  of  a  man  in  a 
civil  employment,  of  a  refpedabie  merchant,  or  of  a 
refpeftable  tradefman,  the  judse  (hould  regulate  the" 
portion  on  the  footing  of  what  ner  father  gave  to  his 
other  daughters,  or  what  he  is  obliged  to  give  them 
according  to  his  degree  and  fortune.  But  this  portion 
Ihall  not  go  beyond  the  fourth  part  of  the  ordinary 
portion.  And  as  to  the  maintenance,  it  (hall  be  re-i 
gulated  according  to  the  degree  of  the  perfon  in  faulty 
and  the  fortune  of  the  man  who  has  had  conver- 
fation  with  her.  If  the  queftion  be  concerning  work* 
men  and  other  common  perfons,  the  woman  got  with 
child  fhall  be  obliged  to  be  fatisfied  with  ten  rix- 
dollars,  for  the  defloration  and  expenfes  laid  out. 

And  with  refpeft  to  the  maintenance  of  the  child, 
the  father  fhall  be  obliged  to  furnifh  it,  at  the  rate  of 
ten  rix-dollars,  which  he  fhall  pay  annually,  reckoning 
from  the  birth  of  the  child,  till  it  have  attained  xhq 
age  of  twelve  years. 

2 . )  If,  after  the  twelfth  year,  the  child  be  not  in  a 
condition  to  gain  his  bread,  either  becaufe  it  is  fimple 
or  impotent,  and  feized  with  any. bodily  infirmity,  it 
fhall  continue,  during  life,  at  the  charge  of  the  father 
or  his  heirs. 

3O  If  one  fhall  think  thefum  regulated  for  the 
portion  too  great,  or  too  fmall,  hQ  fliall  be  at  liber- 
ty to  complain  againft  the  judgment  pafTcd  on  that 
head.  Cut  what  fhall  be  determined  on  the  fecond 
liiigatioHj  ihall  bc  ftable  and  permanent.     As  to  the 

appeal 


ippfeal  irom  the  judgment  given  with  refpcdt  to 
the  maintenance  of  the  child,  it  fhall  have  no  other 
effe£b,  but  that  which  is  called  devolved  ^^  that  is  to 
fay,  that  the  execution  of  what  is  regulated,  is  to 
taice  place,  notwithftanding  of  the  appeal^  and  while 
it  is  preparing  for  a  fecond  hearing* 

^     §68. 
Foundlings  fhall  be  maintained  at  the  e^pcnfe  of  the 
judicatures,  and  not  of  the  churches  where  they  maj^ 
be  expofed. 

S  69. 

But  to  ftop  the  progrefs  of  the  crime  of  fornication^ 
which  becomes  daily  more  common ;  our  will  is,  that 
thofe  who  (hall  be  guilty  of  it,  both  men  and  women, 
be  putiilhed  arbitrarily ;  neverthelcfs,  we  prohibit  the 
punifhment  of  burghers  and  peafants  by  pecuniary 
fines,  and  ordain  that  they  be  puniftied  corporally,  by 
imprifonmcnt,  or  condemned  to  public  works,  or  in 
cafe  of  a  relapfe^  chained  to  a  poft,  or  put  in  the  Spa- 
niih  cloak,  &C. 

If  a  pcrfon  of  quality  or  other  honourable  condi- 
tion, be  feduced  by  a  domeftic  fervant,  he  fhall  be 
condemned  to  be  imprifoned  in  ^  fortrefs  for  two  years- 

And  the  perfon  of  quality  who  fhall  have  allowed 
herfelf  to  be  debauched,  fhall  lofe  her  Ihare  of  the" 
fiefs  which  might  have  fallen  to  her. 


*  Qjioad  efiedum  devolntivunid 
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TITLE        IV. 

Of  marriage'or tides  y  or  contraSs  of  marriaggt 

(Depa£}is  detalibus.) 

Si' 

IT  UfUally  happens,  that,  before  the  efpoufalsj  the 
perfons  who  intend  to  marry,  make  marriage-^ 
articles^  or  contrails  of  marriage,  the  chief  intention  of 
which  is,  to  regulate  what  concerns  the  maf  riage-por-« 
tion,  and  itsreititution  after  the  diflblution  of  the 
marriage.    See  above,  book  11.  tit.  L  §  4^ 

§  a* 

Marriage  articles  may  be  made  before  or  after  the 
cfpoufals,  and  even  after  marriage.  Neverthelefs,  it 
is  more  fecure  to  make  them  betore  the  efpoufals ;  be*' 
caufc  the  two  parries,  in  cafe  they  cannot  agree  oft 
the  conditions,  will  be  at  liberty  to  defift  from  any 
treaty.  Whereas,  when  once  the  efpoufals  are  pu- 
blicly concluded)  and  it  is  not  exprefsly  agreed  to  pafs 
from  marriage-articles,  none  of  the  parties  can  be 
bound  to  make  any,  and  both  the  fuccellion  of  the 
fpoufes  and  their  other  rights,  ihall  be  regulated  as 
the  laws  prefcribe. 

Marriage-article*,  or  contrafts  of  marriage,  are 
made  With  the  confent  of  both  parties,  and  have  the 
fame  force  as  all  other  agreements;  conlequently 
they  are  to  be  executed,  unlcfs  they  contain  claufes 
which  may  give  occafton  to  the  married  perfons  to 
commit  fin,  or  unlefs  the  agreement  be  in  other  re- 
Jjpefts  corttrary  to  good  manners  and  the  laws. 

If 
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If  then  the  hufband  (hould  promife^  by  the  contradi: 
(yf  minrriage^  not  to  trouble  hinifelf  with  his  wife's 
Condufk;  not  to  fue  her  for  adultery^  or  robbery^ 
not  to  revdce  the  donations  which  he  may  make  du^ 
rin^  the  marriage,  ^c. ;  all  thefe  agreements  would 
be  invalid  and  nuU  of  themfelves.    See  art  L  $  424 

It  fhall  not  be  heceflary  that  the  manliage-articled 
be  taken  down  in  writing,  but  it  (hall  be  fuificient  i£ 
they  be  fettled  in  prefence  of  two  witnefli^s* 

i  5* 

Thefe  articles  and  agreements  mJty  alfo  be  made 
judicially^  in  which  there  will  be  no  need  of  particu* 
lar  witne(feS)  becaufc  the  judge  and  the  clerk^  or  th^ 
perfon  officiicing  for  him>  wjU  come  in  place  of  the 
witnefleSk 

The  fame  ilisil  be  the  cafe  when  tbofe  agreements^^ 
paiTed  without  witnefTes,  fhall  afterward  be  regiftered 
In  a  court  of  judice  ^  and»  in  this  cafe,  it  fhall  not  be 
abfolutely  hecei&ry  that  the  efpoufed  perfons  appear 
themfelves  in  perfon ;  but  it  fhall  be  fufficient  that 
the  relations  on  either  fide,  who  have  figned  the  con* 
tra6t  of  marriage,  appear  to  get  it  recorded* 

But  if  the  record  be  made  only  by  one  of  the  par- 
ties, the  covenants  made  without  witneffes  fhall  not 
thereby  be  rendered  valid  i  unlefs  all  the  others  con- 
cerned agree,  that  they  were  indeed  fettled  under  the 
iame  condidons  which  the  deed  recorded  bears* 

Thofe  kind  of  covenants  may  be  made^ 
I.)  Between  the  bride,  or  the  wife,  and  the  bridii- 
groom.>  or  the  hulband ; 

2.)  Between  the  father  of  the  bride,  and  the  bride-  - 
VoLi  L  T  groom, 
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groom,  or  hufband,  even  without  calling  the  daiigh- 
ter,  when  the  father  fettles  a  portion  for  her  out  df 
his  own  effects ',  but,  if  the  portion  is  to  be  fettled 
out  of  the  daughter's  effe&s,*  it  is  requifite  that  (he 
give  her  confent  to  it« 

3.)  In  fine,  any  ftranger  who  fettles  a  portion,  may 
caufe  infert  into  the  marriage-articles  the  conditions 
upon  which  he  gives  it* 

When  the  marriage-articles  contain  claufes  coftdertt*- 
ing  the  fucceffion  of  the  fpoufes,  though  expreffions 
ufed  in  teftamentary  fcttlements  be  employed,  the 
contracting  parties  obtain  otily  the  a£biort  on  cov^* 
nants  *,  or  that  which  is  colXcd  prafcriptis  verbis.  And 
indeed  it  is  not  neceflary  to  call  five  witneiTes  to  them  ; 
and  none  of  the  parties  is  at  liberty  to  revoke  the 
fettlement. 

§  9. 

Matrimonial  covensUits  may  be  made  void  like  any 
other  agreements. 

§  10. 

The  fevcral  articles  which  arc  the  moft  ufud  ob- 
jefts  of  matrimonial  covenants,  have  already  been 
pointed  but  above :  Thefe  are, 

I.)  The  portion. 

2.)  The  wife's  paraphernalia, 

3.)  The  proper  effefts,  which  are  called  riceptitid* 
'    4.)  The  donation  on  account  of  the  nuptials. 

5.)  The  dowery. 

6.)  The  prefent  made  the  day  after  the  nuptials^ 
which  is  called  Morgmgahe. 

7.)  The  fucceflion  of  the  fpoufes,  6?r. 

Thefe  feveral  objedts  (hall  be  treated  in  the  follow* 
ing  articles^ 

*  Aflionem  ex  pa£bi 

Art*. 
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ART,    I. 

« 

Qf  the  right  to  the  portion ;  when  and  how  it  may  he  re-* 
4emaf3ied\  what  the  hujband  is  entitled  to  deduce  from 
i>,  and  bow  far  be  is  allowed  to  alienate  it, 

{De  jure  ditium.) 

§  u. 
TN  contrafts  of  piamage  the  article  of  the  portion  isi . 

chiefly  regulated.  By  a  portion  we  qndcrftand,  the 
right  whigh  the  hyfband  jicquires  to  the  efFeds  which 
the  wife  brings  him,  for  afTift^cc  tofupporfthc  char- 
ges  of  the  t^arri^ge. 

Lawyers  have  divided  the  portion  into  profeffitiouf 
and  adventitious. 

We  caU  ^  profeStitious  portion^  not  only  that  which 
fhe  father,  in  quality  of  father,  allots  out  of  his  own 
proper  effedts  to  his  daughter,  whep  (he  is  yet  under 
his  power  \  but  ^fo  what  a^ftranger  fettles  out  of  re- 
gard to  the  father,  when  he  declares  in  exprefs  terms, 
that  h?  ipakes  that  fettlen^ent  on  the  father's  ac- 
count, 

An  adventitious  portion  1%,  that  which  does  not  arife 
put  of  the  father's  effefts,  and  which  a  ftranger  gives 
out  of  his  own  goo^-\7ill,  without  any  regard  ^o  the 
father. 

Thus  when  a  father,  or  guardian,  fettles  the  portion 
put  of  his  daughter's  effefts,  or  when  fhe  hermit  fettlqs 
^  portion  o\it  of  her  own  effefcs,  it  is  an  adventitious 
portion  \  which  would  not  change  its  nature^  even 
thgugh  the  father  fhouW  become  heir  of  the  grantor 
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or  though^  having  become  lus  furety,  he  (houlc^  be 
jijed  ia  that  quality,  and  condemned  to  pay  the  por-* 
tion  promifed  by  the  ftranger  grancer. 

The  fettlement  of  a  portion  niav  be  made  either  by 
efljmate  or  without  eftimate.  Tnis  eftimate  may  be 
put  upon  it  either  fimply,  as  an  eftimate  of  its  value, 
or  fet  rate,  or  elfe  as  a  fale-tprice. 
'  When  a  laiid-eftate  which  is  rated,  is  given  in  por* 
tion  with  this  exprels  condition,  that  the  huiband  fhall 
be  bound,  after  the  difTolution  of  the  marriage,  to  re- 
ftore  the  value  of  the  rate  j  or  when  the  eftate  is  de- 
livered to  him,  for  example,  for  a  price  of  a  thoufand 
rix-dollars,  the  eftimate  is  reckoned  to  have  been  put 
upon  it  as  the  price  of  the  fale  made  of  it.  And  the 
huft)and  becomes  thereby  mafter  of  the  eftate  •,  he 
may  alienate  it,  and  is  only  bound,  after  the  diflblu- 
tion  of  the  marriage,  for  the  value  at  which  it  wa$ 
rated. 

All  other  cftimatesr  are  reckoned  to  be  made  only 
for  fixing  the  price  or  value  of  the  thing.  If  then 
the  granter  declares,  that  he  fettles  in  portion  fuch 
a  land-eftate,  which  is  worth,  or  is  rated  at  a  thou- 
sand rix-dollars  •,  the  wife  has  the  inheritance,  or  na-' 
tural  property^  of  it,  and  the  huftjand  has  only  the 
civil  adminiftratio|i  of  it ;  confequently  he  cannot  ali-< 
cnate  it. 

§17- 
The  portion  is  ufually  agreed  upon  before  the  mar-t 

riage:  .it  may  nevertheleft  be  aUb  fettled  after  the 

marriage  •,  ftill  more  may  it  be  augmented,  though 

the  marriage  be  completed. 

But  this  augmentation  of  the  portion  cannot  be 

made  to  the  prejudice  of  creditors,  far  lefs  of  the 

legitim.     Whence  it  follows,    that   the   privileged 

hypothec  of  the  portion  does  not  begin    from  the 

jtnarriage. 
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marriage,  but  from  the  time  that  the  augmentation 
was  fettled,  or  delivered.  If  then  the  hufband  had 
fquandered  and  alienated  his  eSeAs,  before  grandng 
the  augmentadon,  there  would  be  no  adion  againft 
the  polefibr,  for  that  augmentation. 

S  18. 
1.)  A  portion  fuppofes  marriage,    'becaufe  there 

may  be  a  marriage  without  a  portion,  but  there  can 

he  no  portion  without  marriage.     If  then  marriage 

do  not  follow,   and  if,  for  example,  the  bridegroom 

die  on  the  day  of  his  nuptials,  before  the  nuptial  be-^ 

nedi&ion,  all  the  matrimonial  gai(ia  ceal'e,  even  tho* 

there  had  been  carnal  correfpondencc  after  thp  eipou« . 

fals.  ^ 

2.)  A  portion  fuppofes  a  lawful  marriage*,  whence 
it  follows,  that  a  left-nand  wife  can  neither  lettle  a  por* 
tion,  nor  obtain  a  donation,  on  account  of  the  nup^ 
rials.  And  indeed  the  efFeft  of  articles  made  wit|i 
a  wife  of  this  order,  though  i(  be  fuch  as  obliges  tq 
fulfil  the  engagements  entered  into  with  her,  does 
not  extend  to  the  privileges  of  a  portion,  and  of  a  do* 
nadon  on  s^ccount  of  the  nupti^. 

§20, 

3.)  It  is  requiiite  that  a  portion  be  exprefsly  fettled 

as  a  portion,  wherefore  it  cannot  be  fettled  tacitly ; 

and  when  the  fettlement  is  d6ubtful,,  all  the  wife's  ef« 

ItGts  ^re  reckoned  paraphernalia :  which  fhall  be  fpot 

ken  of  more  at  length  in  the  fequel. 

$  21.    . 

If  then  a  ^ik  puts  all  her  efFefts  into  her  hufband's 
hands  to  be  stdminillered,  and  leaves  him  the  enjoy-r 
ment  of  them,  without  menuoning  a  portion,  all 
thofe  goods  w^^igh  flji;  l^s  delivered  tQ  l;im  are  para^ 
pheri^^a, 

^2?. 
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S  22. 

But  a  portion  once  fettled  may  be  tacitly  renewed, 
(fee  §  17).  For  example,  if  married  petfons,  after 
being  feparated,  be  reconciled,  aqd  come  together 
again,  without  fettling  any  thing  of  new  concerning 
the  portion,  the  agreemept  made  before  the  fe- 
paration  fhall  be  continued,  and  (h^  be  held  as  re-» 
pewed. 

The  portiop  is  fettled  either  by  the  bride  or  wife 
Jicrfelfi^  or  by  tlje  father,  or  by  a  |lrangen 

•  The  bride  or  wife  may  herfelf  fettle  a  portion,  if 
(he  be  miftrefs  of  her  own  fortune ;  but  if  fhe  be  under 
jhe  power  of  her  parents  or  gpardians,  and  (;urator5j 
Ihe  cannot  do  \i  without  the  ^onfent  either  of  the  far 

*ther,  or  of  the  gus^rdian,  or  of  the  curator. 

Guardians  and  curators  fhaU  be  bound  to  fettle  the 
portion  according  to  the  fortune  of  the  bride,  and 
ftation  of  the  bridegroom :  ^nd,  to  ^void  giving  occa^ 
fion  for  demands  ot  entire  reftitution,  the  guardians 
and  curators  will  zjdi  wifely  in  getting  itlettled  by 
the  judge-ordinary.  If  the  bride  does  not  fettle  a 
portion  before  the  nuptials,  or  brings  no  marriage- 
portion,  fhe  cannot  be  obliged  to  fettle  any  after  the 
marriage,  becaufe  it  may  fubfift  without  a  portion. 
And  notwithftanding  of  this  the  hulband  fhall  b« 
bound  to  maintain  \^x  according  to  his  flat  ion. 

A  father  is  obliged  to  give  his  daughter  a  portion^ 
even  though  he  had  not  confented  to  the  marriagcj, 
and  though  jiis  confcnt  had  been  fuppUed  by  the 
judge. 

This  mufl  alfo  be  underftood  of  daughters  freed 
from  the  paternal  pow^r. 
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§  26. 

h\it  the  father  ceafes  to  be  obliged  to  give  a 
}>ortion, 

I.)  When  the  two  efpoufed  or  married  pcrfons 
renounce  the  portion ;  even  though  they  fhould  af- 
terward £^1  into  poverty. 

2.)  When  a  daughter  has  already  a  fufficient  for- 
tune, out  of  which  to  fettk  ^  portion  fuitable  to  the 
bridegroom's  ilation. 

If  the  fadier  who  has  the  adminiftration  of  his 
daughter's  fortune^  hath  promifed  to  portion  her^ 
without  exprefsly  declaring  th^t  the  portion  ihall  be 
taken  out  of  his  daughter's  effedsi  he  fhall  be  bound 
to  fettle  it  out  of  his  own  proper  eflFefts.  If  he  pro- 
mife  the  portion  both  out  of  lus  own  effefts  and  out 
of  his  daughter's,  Jic  fliall  give  but  the  half  of  the 
portion,  unlefs  he  fpecified  the  fum  which  he  intended 
to  give  out  of  his  own  money. 

3.)  When  the  daughter  has  been  guilty,  of  any 
aftion  which  gives  fufficient  caufe  to  difinherit  hen 

4.)  When  the  daughter  has  embraced  a  religion 
hot  tolerated  by  the  peace  of  Weftphaliat  but  the  fa^^ 
ther  cannot  be  excufed  from  giving  his  daughter  a 
portion,  when  (he  changes  from  one  tolerated  religion 
to  another  which  is  equally  fo. 

5.)  When  the  father  is  himfelf  reduced  to  poverty,  ' 
and  can  fcarcely  gain  a  fubfiAence  for  his  family. 

When  the  father  becomes  furious  or  fatUous,  or  is 
fnadc  prilbner,  or  abfents  himfelf,  and  the  place  of 
his  refidence  is  unknown,  a  truftee  fliall  be  named, 
who  fhall  determine  the  portion  in  place  of  the  fa- 
ther i  and  this  portiort  Ihall  in  like  mannci:  be  a  pro* 
feSIilious  fortkn. 

When  the  father*s  cfFcds  arc  confifcated,  the  ex- 
^  chequer 
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chequer  (hall  be  bound  to  portion  his  daughter  in  pt6^ 
portion  to  the  fortune  confiicated,  and  according  to 
the  ftation  of  the  bridegroom.  And  this  becauie  the 
obligation  of  portioning  the-  daughter  is  annexed  to 
the  father's  e&ds^  and  pafles  with  them  to  the  ex^ 
chequer* 

*  A  ftraii^ef,  who  (hall  adopt  a  child  who  is  inde-' 
pendent  of  the  paternal  power,  as  well  as  an  afcen^ 
dant  who  Ihall  adopt  a  defccndant,  (hall  be  bound  to 
portion  the  adoptive  daughter »  and  the  natural  fathei" 
(hall  not  be  obliged  to  contribute  to  it,  unlefs  the  fa* 
ther  by  adoption  be  poor,  and  cannot  fettle  a  portion^ 

$  30- 
It  (hall  not  be  neceflaiy  to  regulate  a  portion  hj 

the  legitim,  far  leis  can  it  be  reckoned  to  come  id 

place  of  a  legitim.     If  then,  after  the  father's  deaths 

the  daughter  think  herfelf  wronged  in  her  legicim^ 

fhe  may  fue  to  have  it  fupplied ;    but,   in  like  man-» 

ner,  when  fhe  is  appointed  heir  for  her  legitim,  (he 

Ihall  be  bound  to  reftore  what  fhe  has  received  too 

much  by  her  portion. 

If  the  father  ihould  give  a  confiderable  portion  td 
his  daughter,  and  afterward  become  bankrupt,  thcs 
hufband  Ihall  not  be  obliged  to  reftore  the  portion, 
neither  in  whole  nor  in  part,  under  pretext  that  the 
father  gave  it  to  defraud  his  creditors  •,  provided  al- 
ways, that  the  fon-in-law  and  his  wife  be. bound  to 
give  oath,  that  they  were  ignorant  of  the  bad  fitua<> 
tion  of  their  father's  affairs. 

But  if  the  portion  were  only  promifed,  the  huiband 
(hall  be  ranked  in  his  place,  in  conformity  to  what  is 
prefcribed  by  the  ordinance  concerning  the  c(>mpeti-> 
tion  of  creditors.  - 

§32- 
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S  32.     * 

If  the  father  and  the  daughter^  or  the  fbn-in-law^ 
cannot  agree  with  refpedt  to  the  portion,  the  judge 
(hall  determine  it^  and  (hall  fettle  it  in  proportion  to 
the  father's  fortune,  and  according  to  the  number  of 
children,  and  the  condition  of  the  bridegroom,  even 
though  in  the  contract  of  marriage  the  father  (hould 
have  promifed  a  portion  in  a  gtneral  and  undetermi* 
ned  manner. 

And  to  avoid  any  difpute  on  the  account  of  the  fa« 
ther*s  eife^,  he  fhall  be  obliged  to  give  in  a  parti- 
cular account  of  his  annual  income  and  expenfe,  up- 
on oath,  which  fhall  be  decifive  •,  and  the  judge  fhall 
found  upon  his  declaration,  in  determining,  accor-^ 
ding  to  jufHce,  a  certain  fum  for  the  portion. 

If  either  of  the  parties  appeal  froip  this  judgment/ 
the  appeal  fhall  indeed  take  place ;  but,  till  the  fuic 
be  ended,  the  appellant  fhall  be  bound  to  pay  the 
interefl  of  the  fum  fettled,  or  to  accept  the  fum  to 
account.  And  whatever  fhall  be. decreed  on  the  fe^ 
cond  hearing,  fhall  have  its  full  and  entire  effed^  with- 
out any  remedy  at  law  to  the  contrary^ 

S  3S-  ^ 

If  the  father  be  poor,  the  grandfather  by  the  fa- 
ther's fide  fhall  be  bound  to  fettle  the  portion,  un- 
der the  fame  refervations  and  privileges  as  the  fa- 
ther. 

But  if  the  marriage  come  aftetward  to  be  difToU 
ved,  it  is  not  the  father,  but  the  grandfather,  who 
has  a  right  to  redemand  the  portion* 

S  34. 

The  mother  is  not  obliged  to  employ  her  own  for- 
tune to  portion  her  daughter. 

I « )  Unlefs  the  daughter; .  after  attaining  the  age  of 
twenty-five  years,  have  not  found  an  opportunity  of 
marrying  without  a  portion ;  in  which  cafe  the  mo- 

Vol.  I.  U  ther 
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ther  fl^all  be  bound  to  portion  her,  when  a  fuitable 
l!natch  fhall  offer : 

2.)  Unlefs  the  daughter  change^  from  a  religion 
not  tolerated  in  the  empire  to  one  of  the  three  which 
are  there  received.  If  then  a  Jewefs  (hould  turn 
Chriftian,  her  mother  will  be  bound  to  fettle  a  portion 
upon  lier. 

But  this  obligation  (hall  ceafe  in  the  cafes  mention- 
ed with  refpeft  to  the  father,  in  §  26.  n.  2.  3,  and  5* 

If  the  mother,  as  well  as  the  father,  promife  a  por- 
tion, the  mother  ihall  only  be  bound  fubfidiarily. 

§35- 
A  bitJther  is  ftill  tefs  obliged  to  portion  a  fitter, 

and  cannot  be  bound  to  give  her  any  thing  but  what 
the  coriftitutions  concerning  fiefs  grant  to  daugh- 
ters. 

Daughters  bom  of  a  left-hand  marriage  cannot  ex- 
aft  any  portion  from  their  father;  but  they  fhall  be 
obliged  to  be  fatisfied  with  what  is  granted  to  their 
mother  with  the  fovereign's  approbation. 

.§37- 
Daughters  born  in  inceft  or  adukery  can  requiref 

nothing  of  their  father  but  maintenance  -,  unlels,  in 
the  cafe  of  vncefl,  the  father  and  mother,  when  they 
married,  were  ignorant  that  they  were  relations  with- 
in the  degrees  prohibited.- 

§  38. 

III.  A  ftranger  may  likewife  fettle  a  portion  ;  and 
on  this  occafiori  it  is  to  be  obferved,  that,  under  the 
name  of  a  ftranger,  we  comprehend  even  th^e  mother 
and  the  brothers. 

If  a-  ftranger  do  not  fettle  the  portion  with  a  de- 
fign  to  make  a  donation,  he  may  fue  the  father,  by 
an  adbion  for  bujinefs  do>te^  or  fgr  what  was  employed 

for 
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for  the  benefit  of  his  affairs,  an  adtion  which  is  called 
negotiorum  gejlorum  et  de  in  rem  verfo. 

§  39.      . 
A  portion  may  be  fettled,  either  by  a  covenant 

(or  a  proitliTc),  or  by  a  fettlement  in  a  will,  or  elfc  by- 
real  delivery. 

§  40- 
When  a  portion  is  fettled  by  a  covenant  (or  a  pro- 

inife),  it  is  requifite  that  both  parties  conlent  to  it, 

and  that  the  hufband  accept, the  portion.     Wherefore 

we  declare,  for  the  future,  null,  and  of  no  efFeft,  any 

promife  made  only  *  on  the  fide  of  one  party. 

.S41- 
To  contracts  of  marriage  may  alfo  be  added  co- 
venants, or  particular  agreements,  whether  imme^ 
diately  or  at  fome  diftance  of  time. 

Before  agreeing  on  the  portion,  the  contradting 
parties  may  annex  to  it  at  their  pleafure  claufes  and 
conditions,  even  though,  in  confequence  of  thele 
claufes,  the  daughters  might  remain  without  portion, 
or  though  the  condition  of  the  portion  fhould  be 
rendered  worfe  by  them.     See  above,  §  3. 

a)  Whence  it  follows,  that  covenants  or'  agree- 
ments are  valid,  by  which  a  wife  confcnts  that  her 
hufband  be  anfwerable  with  refpeft  to  the  portion  on* 
ly  for  his  own  fraud ;  that  the  portion  cannot  be  re- 
demanded,  neither  from  himfeu  nor  from  his  heirs, 

b)  As  well  as  the  claufe,  in  virtue  of  which  the 
hufband  would  come  to  lofe  the  enjoyment  of  the 
portion  -,  as  if  he  had  promifed  that  the  income  of  the 
pprtion  fhovld  be  added  to,  and  make  a  part  of  it. 

*  Per  pollicitatlonem* 

Mz  But 
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But  thefe  covenants  would  be  invalid,  if  they  con-* 
tain  claufes  againft  good  manners,  or  s^ainft  tho 
laws.  Thus  a  covenant,  by  which  a  party  fliould  en- 
gage never  to  i?cvoke  the  portion,  for  any  caufc  what- 
ever, not  even  on  account  of  adultery,  would  not  bq 
valid,  &ff,     See  §  3. 

S  43- 
When  the  portion  fliall  once  be  .fettled,  no  condif 

tions  can  be  annexed  to  it,  nor  changes  made  in  the 

contraft  of  niarriage,  but  with  confent  of  the  parties 

concerned. 

Thus,  wherr  the  father  Ihall  treat  alone  concerning 
the  portion  with  the  hulband,  and  Ihall  agree  upon 
it,  and  thereby  the  daughter  fliall  acquire  a  right, 
neither  the  father  nor  the  huiband  can  make  any 
alteration  in  it,  without  the  confent  of  the  daughter  ; 
even  though  the  change  fliould  tiirn  to  her  advan- 
tage,   becaufe  the  daughter  cannot  acquire  a  right  or 

j^n  aftion  from  a  covenant  made  by  her  hufl^and  *. 

But  if  a  father,  who,  without  the  confent  of  his 
daughter,  has  agreed  with  the  hulband,  with  refpeft  to 
the  portion  upoh  fome  particular  conditions,  fliould, 
after  the  diflblution  of  the  marriage,  redemand  the 

'  portion  j  he  fliall  be  bound  to  fulfil  the  engagements  * 
into  which  he  entered  by  that  covenant. 

Neither  can  the  daughter  agree  upon  any  thing 

.  which  may  prejudice  the  father^  nor  the  hufljand,  nor 
a  fliranger :  flie  may  however  meliorate  the  father's 
condition ;  a  covenant  which  is  regarded'  as  an  in- 
fl:rument  granted  by  nature  to  a  father.  (See  book  L 
tit.  IX.  art.  II.  §  23.).  ' 

But  if  the  father,  after  the  diflblution  of  the  mar- 
riage, profecute,  jointly  with  his  daughter,  he  fliall  be 
bound  by  the  daughter's  covenant. 

^  Ex  paflo  tertij, 

§44 
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§44- 
If  a  wife  fettle  a  portion  out  of  her  own  proper 

fortune,  and  would  afterward  alter  it,  fhe  cannot  do 

it  without  the  confent  of  her  hufband. 

« 

§45- 
If  it  be  a  ftranger  who  has  fettled  a  portion,   he 

cannot  alter  it  without  the  confent  of  the  two  mar- 

ried  perfons,  nor  eyen  meliorate  the  condition  of  the 

wife,  pr  of  her  portion,  without  her  knowledge. 

§  46. 
If  the  payment  of  the  portion  were  to  be  made  at 
the  time  fixed  for  that  purpofe,  for  example,  in  eight 
months ;  and  if  the  wife  die  within  that  fpace,  the 
year's  income  ihall  belong  to  the  hufband,  in  propor* 
tion  to  the  time  that  the  marriage  fubfifted.  But  it 
is  plain,  .that  if  by  the  covenant  the  hufband  is  to 
get  the  portion,  he  acquires  the  property  of  it. 

§47- 
If  the  hufband,  reckoning  inunediately  to  receive 

the  portion,  grant  an  acquittance  of  it,  as  if  he  had 

^e^ually  received  it ;  it  fhall  be  allowable  both  for 

himfelf  and  his  heirs,  to  avail  themfelves,  within  the 

fpace  of  year  and  day,  reckoning  from  the  date  of  the 

acquittance,  of  the  exception  of  a  portion  not  p^d  *. 

But  this  exception  ceafes, 

I.)  If  the  hufband  allow  that  fpace  toelapfe  with- 
out Verting  his  right ; 

2.)'  If  the  hufband  in  the  acquittance  renounce  that 
exception : 

3.)  Or  if  the  portion  was  only  promifed,  and  after- 
ward the  hufband  acknowledge,  by  particular  acquit- 
tance, that  it  was  paid  to  him. 

4.)  If  the  judge,  or  even  a  notary,  together  with 

*  Non  nuijieraUB  dptk. 

two 
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]two  witneffes,  certify  that  the  portion  was  pa^d  in 
their  prefence. 

In  all  thefe  cafes  the  portion  is  reckoned  to  have 
been  pai(J>  and  received  by  the  hu{band  * ;  but  the 
fame  thing  does  not  take  place  with  refpeft  to  credit 
tors.  Thus,  ff  there  be  a  competition  on  the  hufband's 
efFedts,  the  payment  of  the  portion  cannot  be  proved 
by  the  hufband's  acquittance,  nor  by  his  confeffion, 
nor  by  the  fpppletory  oath  of  his  wife ;  but  it  muft  be 
proved  by  a  judicial  deed,  or  acquittance,  proving 
that  payment  of  it  was  made  in  prefence  of  the  judge, 
(See  the  Fred,  Code,  p,  4.  t.  9,  §  79.  and  follow* 

§48. 
The  portion  may  alfo  be  fettled  Ijy  delivery,  which 

happens  when  it  is  put  into  the  hufband's  hand,  and 

he  declares  his  acceptance  of  it. 

This  delivery  may  alfo  be  made  by  fymbols,  when 

the  portion  confifts  of  incorporeal  things,  as  in  debts 

or   capital  fums  laid  out  on  intereft,  or  otherwife. 

Delivery  is  alfo  made  by  ceflion  of  the  obligation, 

and  of  the  debt ;  but  in  this  cafe  the  hufband  acquires 

^no  greater  right  than  he  had  who  made  the  cefTion. 

§  49- 
Every  thing  which  enters  into  commerce,  that  is  to 

fay,  which  may  be  put  to  profit  in  fociety,  may  be 

given   for   a  portion,     be  they  prcfent   or  future, 

moveable  or  immoveable,  corporeal  or  incorporeal. 

Wherefore  alfo  debts,  adfive  or  due,  may  be  fettled 

for  a  portion,   future  fuccefTions,    ^nd  even  what  a 

hufband  owes  to  his  wife,  tfr, 

A  wife  may  alfo  fettle  all  her  fortune  for  a  por- 
tion,  provided  the  legitim.  be  left  to  thofc  to  whom 

•  Pro  foluta  et  illata,* 

it 
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it  IS  due,  by  virtue  of  the  prefent  body  of  law ;  fail- 
ing which  they  would  have  the  exception  of  unduti^ 
fulnefs  *,  which  t^kes  place  with  refped  to  dona^ 
tioiis  made  to.  the  pr^udice  of  the  legitim. 

But  by  the  wife's  fortune  ai'e  meant,  in  this  cafe,  on-» 
ly  her  prefent  effects,  and  not  thofe  which  ihall  be 
acquired  after  the  fettlement  of  the  portion  ^  which 
confcquently  are  not  comprehended  in  the  portion. 

And  if  a  woman  find  herfelf  wronged  by  fuch  fettle- 
ment of  a  portion,  fhe  may  get  herfelf  relieved  of  it, 
and  may  redemand  her  fortune,  either  in  whole  of 
in  part^  according  to  the  nature  of  the  circumftances^ 

§51- 
A  thing  yet  in  controverfy  may  be  fettled  as  a  por-* 

lion,  without  regard  to  what  is  called  vifium  litigiofi  y 

that  is  to  fay,  without  the  bridegroom  or  hufband 

having  it  in  their  power  afterward  to  take  advantage 

of  the  exception,  that  the  portion  was  allotted  upon 

thirigs  in  controverfy. 

A  father  may  alio  give  in  portion  to  his  daughter  a 
feoffment  in  truft,  when  it  is  of  a  nature  to  be  tranf- 
mitted  to  females,  becaufe  it  remains  in  the  family : 
but  if  it  be  a  feoffment  in  truft  to  which  males  alone 
can  fucceed,  the  hufband  would  only  enjoy  the  fruits 
as  long  as  the  granter,  or  his  heirs-male,  who  are 
bound  for  their  mher's  deeds,  were  ftill  alive  -,  for  af- 
ter their  death  the  feoffment  in  truft  would  fall  to  be 
divided  among  the  ^gnats. 

A  portion  may  IScewife  confift  in  ^  leafehold  e- 
ftate  -f- ;  but  it  takes  place  only  during  the  life  of  the 

*  Qaerelam  inofficiofaft  donationis. 
•f  In  bonis  emphyteaticis. 

granter 
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granter  of  the  leafe,  and  his  heirs :  after  their  death 
the  lands  return  to  their  proprietor. 

S  54- 
In  fine,  fiefs  ma^  alfo  be  given  for  a  portion  by  a 

father,  if  they  be  feminine  fiefs  :  but  if  they  be  ma- 

fculine  fiefs,  the  portion  will  fubfift  only  during  the 

life  of  the  vaflal  and  his  heirs-male. 

^     S  55- 
Moreover,  there  is  no  necelfity  in  any  of  thefe 

cafes  for  the  confent  of  the  perfon  to  whom  the  feoff- 
ment in  truft  is  to  be  reftored,  nor  of  the  proprietor 
of  the  leafehold  eftate,  nor  of  the  fuperior  of  the 
fief. 

I ).  Unlefs  the  feoffment  in  truft,  or  the  leafehold 
eftate,  or  the  fief,  be  valued  at  a  certain  price  in  the 
fettlement  of  the  portion. 

2).  Or  unlefs  in  the  contrail  of  marriage  it  be  a- 
greed,  that  the  huftjand  Ihall  keep  the  portion  after 
the  difiblution  of  the  marriage. 

§56. 

When  one  gives  for  a  portion  an  ufufruft  which  he 
has,  the  huiband  becomes  the  real  ufufruduary,  and 
the  right  of  ufufruft  paffes  to  him  perfonally. 

But  it  would  not  be  the  lame  if  one  gave,  in  place 
of  a  portion,  only  the  ufe  of  the  fubje6t  of  which  he 
has  the  ufufrufb. 

One  may  even  give  in  portion  a  thing  which  be- 
longs to  another  j  but  the  huiband  acquires  thereby 
only  a  right  of  prefcription :  fo  that  the  huft)and  may 
continue  the  pofleffion  bona  fide^  or  fairly,  begun  by 
the  granter ;  or  if  his  right  be  not  good,  begin  him- 
felf  a  new  pofleffion,  and  acquire  the  dotal  fortune  by 
prefcription. 

One  may  likewifc  give  for  a  portion  things  which 

are . 
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'  .1 

Are  confilmed  by  trie,  in  whi^h  cafe  It  is  fuiHcient, 
iifter  the  diflblUtipn  of  the  marriage,  to  reftore  them 
in  the  fame  quantity;  of  the  fame  kind^  and  of  the 
fame  TOodnefs. 

And  if  the  portion  were  valqed  at  a  certain  price, 
the  huiband  (hall  only  be  bound  to  reftore  the  price. 

.    §  .59- 

One  may  even  give  in  portion  an  liricertaih  thing : 

as  if  one  promife  ^  portion  in  general,  ind  without 
.    determining  a  certaiii  ftihij  6r  naniirig  the  funds  f6t 
the  portion. 

In  this  cafe  i  diitin5tioii  is  to  be  inade,  whether  it 
be  the  father,  or  a  ftrangfer,  who  gives  fuch  a  genend 
pforfiife.  Ill  the  firft  cafe;  the  judge  fhill  regulate 
Jind  determine  the  pbrtionj  if  the  father  and  the  fori- 
in-law  cannot  agree  between  themfelvcs ;  and  this  re- 
gulation fhall  be  made  in  Conformity  to  what  is  pre- 
fcribed  in  §  32. :  but  if  the  qUeftioh  be  with  a  ftrangef, 
§  32;  canhot  indeed  ferve  for  a  rule  to  the  judge;  "^ 
neverthclefs,  neither  Ihfill  the  thing  Entirely  depend 
On  the  pleafure  of  the  ptrfon  who  made  fuch  a  pro- 
mife, but  the  judge  fhall  ttaniine  what  equity  requires 
in  fuch  a  cafe  ^  for  it  is  prefdmeable  that  the  huiband 
was  induced  by  the  promife  to  engage  in  the  mar-* 
riage: 

A  perlbn  to  ^hbni  a  portioii  ha^  befch  promifed^ 
knd  his  heirs,  have  right  to  the  following  adions; 

I.  Ari  a6i:ioil  of  cov^narit  dr  agreement  a^aiiift  the 
perfoii  who  pfomifed  thfe  poftioti,  ahd  his  heirs,  td  g<?c 
them  decreed  to  piy  the  ph>mifed  portioft,  with  inter- 
eft,  coftsj  and  damages,'  and  the  penalties  ftipuU- 
ted :  if  tlie  queftion  be  with  the  father  or  grandfather, 
he  fhall  be  bound  to  pay  intereft  from  the  conclufion 
of  the  marriage ;  biit  if  it  be  with  a  ftrangfcr,  inter- 
efts  cahiidt  be  demanded  till  aft^r  the  expiration  of 
a  year. 

Vol.  i;  X  Moreover^ 
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Moreover,  k  would  be  a  fiiperfluous  queftion  to  afk 
if  this  a6tion  be  an  a6tion  of  b(ma  fides j  or  <^  ftn€t 
\z,Vf^ftri£H  juris?  or  if  the  agreement  be  a  covenant  or 
contraft  ?  becaufe^  for  the  future,  all  agreennents,  be 
<they  made  by  way  of  covenant  or  by  contraA,  Ihall 
be  of  force  to  infer  an  obligation ;  and  becaufe  in  all 
engagements  regard  (hall  be  had  to  what  is  honeftly 
agreed*. 

When  the  perfon  who  promifes  the  poi^tion  fettles 
.an  hypotliec  or  mortgage  on  the  hufband,  he  Ihall 
have, 

II.  An  aftion  of  hypothec  or  mortgage  againft 
any  poffcffor  whatever  of  the  hypothecated  efFefts  or 
mortgaged  eftate;  and  may  require  from  him  the 
portion,  with  intereil^  colts^  suid  damages,  and  even 
the  penalty  agreed. 

If  a  thing  which  belongs  to  another  have  been  pro- 
mifed  for  a  portion,  the  huiband  may, 

III.  Raife  the  aftion  .c2X\itdt prafcriftis  verbis^  that 
fomething  effe  may  be  given  him  for  a  portion ;  4ind 
if  the  grantqr  knew  that  the  thing  was  not  his  own^ 
he  may  be  obliged,  by  the  aftion  for  a  portion,  to  in- 
demnify the  hufband  of  all  lofs,  damage,  and  interell. 

IV.  If  the  portion  were  promifed  by  a  teftamentary 
fettlement,  one  has  right  to  all  the  adtions  refulting 
from  a  laft  will,  or  from  a  valid  legacy. 

Vi  When  a  huiband  has  given  furety  to  his  wife$ 
to  her  father^  or  to  a  fbranger^  to  afcertain  them  that 
the  portion  which  they  have  fettled  ihall  be  reftored 
to  them  after  the  di0blution  of  the  marriage,  they 
and  their  heirs  are  intitled  to  the  aftion  arifing  from 
furetifliip  -j-  agi^nft  the  furety  and  his  heirs. 

§6i. 
In  cafe  the  wife^  the  father,  the  grandfather,  or 
the  ftranger,  do  not  pay  the  portion  promifed,  that 

*  Auf  Treu  und  Glauben.         f  £x  fidejuffioAe. 

-  (hall 
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(ball  not  be  a  reaibo  fop  authorifing  the  hu&and  to  put 
away  his  wife,  or  for  refufing  her  wh^t  is  neceffery. 
for  her  m^intenmce. 

If  to  obi^n  the  portion  pronBifed  by  the  father  and 
grandfather  difbrefs  be  ufed^  they  (hall  be  allowed  the " 
benefit  of  competition  *. 

S63. 

In  fine,  he  who  has  promifed  a  portion,  alone  bears 
the  lofs  of  it,  when  it  happens  before  delivery,  and 
Js  anfwerable  either  for  the  portion,  or  the  value  of 
it.     We  ftiall  mention  afterwards,  p.  111.  the  cafea 
which  are  to  be  exeepted  from  this  rule. 

§  64. 
Thus  far  we  have  fettled  what  is  to  be  obferved 
when  the  portion  is  only  promifed  \  but  when  it  is 
really  delivered,  that  is  to  fay,  carried  and  given  over 
to  the  huiband  •,  thence  refult  fcver^l  eifefts,  of  yfhkc\\ 
we  are  now  tp  treat. 

The  hufband  acquires  the  civil  property  of  the  por^ 
tion  delivered  to  him,  and  confcquently  the  right  of 
enjoying  it. 

I.  Thus  he  enjoys  the  fruits  and  all  'the  ufe  he  can 
make  of  the  portion,  and  of  its  augmentations,  (un- 
der which  we  comprehend  the  treafures  which  he 
may  find,  minerals,  &c,)  •,  but,  on  the  other  fide,  he 
is  obliged  to  take  upon  hini  the  public  byrdens. 

II.  He  is  to  prefcrve  the  dotal  fortune,  and  its  aug^ 
mentations,  and  take  the  fame  car^  of  it  as  a  careful 
and  diligent  mafter  of  a  family  has  of  his  own  affairs, 
-  If  the  hufband  was  accuftomed  to  take  a  very  par- 
ticular care  of  his  own  effe^s,  he  muft  give  the  fame 
care  and  attention  to  the  dotal  fortune, 

*  Benefidum  cOmp^tentiae. 
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III.  When  the  dotal  fortune  is  eftimated  at  a  ce&: 
tain  value,  as  a  fale-pricp,  it  is  the  hufband  who  fuf- 
fers  the  lofs,  if  it  happen  to  perifli  during  the  mar- 
riage ',  and  after  the  diilc^ution  he  is  obliged  to  reftore 
its  value  to  his  wife,  independently  of  this  lofs,  un- 
lefs  his  wife  had  taken  upon  herfelf  all  mere  chances, 

IV".  If  a  wife  and  her  father  have  bona  fide  and  un- 
knowingly given  for  a  portion  a  dotal  fortune  which 
belongs  to  aoothef,  the  huiband  cannot  fue  t}iem  by 
an  adion  of  warranty  to  obtain  ^11  his  damages  and 
intereft ;  he  can  only  den)and  tjiat  they  be  obliged  to 
fettl$:  another  portion  of  the  fjime  value:  but  if  thq 
granters  have  done  jt  knowingly,  they  fhall  be  anfwer- 
able  for  all  damages  and  intereft. 

When' a  ftranger  honeftly  and  unknowingly  gives 
in  portion  a  thing  which  belongs  to  another,  he  can- 
hot  be  bound,  in  cafe  of  eviftion  of  the  dotal  fortune, 
to  fettle  another  portion  -,  but  if  he  knew  that  he  was 
hot  the  owner  of  the  thing  given,  an  a6^ion  of  fraud 
may  alfo  be  raifed  againft  him  *. 

In  cafe  the  dotal  funds  which  belong  to  another 
have  been  efliniated  at  a  certain  value,  as  a  fale-price, 
and.Qome  to  be  evjAed,  the  perfon  who  gave  theni 
for  a  portion  Ihall  be  bound  to  pay  the  huiband  only 
the  value  and  ihtereft  due.'     '    >    - 

V.  A  hufband  is  intitled  to  all  the  aftions  arifing 
from  the  civil  or  ufcful  property:  wherefore  he  may; 
during  the  marriage,  keep  himfelf  in  pofleflSon  by  in- 
terdifts  or  fulpehfions,  or  adtions  which  the  laws  al- 
low on  account  of  pofleflion.  He  may  claim  the  dotal 
fortune '  from  any  pofleffor,  pfofecute  a  ftranger-rob- 
ber  in  aii  adtion  of  robbery,  and  even  intent  againft 
his  wife  ah  aftioh  for  things  put  out  of  the  way  and 
alienated  f .  He  has  likcwife  the  adlicri  called  ik 
damno  injuria  data  \  alfo  an  action  of  public  fale.' 


*  Adio  de  dolo.  f  A^ioneni  amotaraid  r^nim. 
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VI.  A  huiband  may  alienate  a  portion  confiiting  in 
inoveables,  or  diipofe  of  it  at  his  pleafure ;  and  after 
^e  difiblution  of  the  marriage  he  is  only  bound  Am- 
ply to  reftore  its  value,  fuch  as  it  has  been  -eftimated 
and  proved. 

But  with  relpeft  to  a  dotal  fortune,  which  confifts, 

I.)  In  an  immoveable  fubje6t,  a  diflindion  muft 
be  made,  if  it  were  eftimated  at  a  certain  value,  as  a 
fttle-price;  or  if  it  were  not  eftimated;  or  if  having 
been  fo,  the  eftimate  of  it  were  made  only  to  fliow  the 
value,  not  as  a  fale-price. 

2.)  When  the  dotal  eftate  is  eftimated  at  a  certaiix 
value  as  a  fale-price,  the  huiband  has  the  full  property 
of  it,  and  is  bound,  after  the  difiblution  of  the  mar-^ 
riage,  only  for  that  price.  Confequcntly  he  may  alie- 
nate the  dotal  eftate  as  he  pleafes : 

a)  Unlefs  it  were  referved  to  the  wife  to  exadt  the 
price,  or  to  refume  the  dotal  eftate  itfelf : 
*    b)  Or,  unlefs  the  huiband,  having  fallen  into  in-* 
digence,  were  not  in  a  condition  to  pay  its  value. 

3.)  But  when  the  dotal  eftate  is  not  eftimated,  or 
the  eftimate  is  affixed  only  to  ihow  its  value,  and  not 
as  a  fale-price,  the  wife  preftrves  the  natural  property 
of  the  dotal  eftate,  and  the  huiband  cannpt  alienate 
it. 

4.)  This  alio  takes  place  when  the  money  of  the 
portion  is  employed  to  purchafe  an  immoveable  fub- 
jeft,  and  the  purchafe  is  made  in^the  name  of  the 
wife. 

5.)  All  the  ways  of  alienating  the  dotal  fund  in 
queftion,  are  then  prohibited.  Wherefore  it  cannot 
be  mortgaged,  nor  fubjefted  to  a  fervitude,  nor  can 
a  fervitude  be  given  up  which  is  annexed  to  it. 
Neither  can  the  huiband  caufe  it  to  ceafe  from  being 
common,  far  leis  can  he  leave  it  in  a  legacy  by  a 
teftamentary  fettleqient, 

6.)  If  then  ^  portion  confifling  of  fuch  a  fubjeft, 

^     '  ■  '     '   ,  (whether 
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(whether  fettled  by  the  wiSty  or  by  the  fstthtv^  or  by 
a  ftranger)i  fliould  be  alitnated  by  the  hufband,  that 
alicnauoa  fliaU  be  null  and  of  no  effed,  and  the  wife 
fliall  have  a  right  tQ  redem^d  k  from  the  pofleflbr, 
either  in  the  hufband's  lifetime,  or  after  hi;^  death. 

7.)  This  Ihall  alfo  tat(e  place,  even  though  the 
mfe  (hould  conient  to  it  at  different  times,  and  even 
upcm  oath ;  for  there  is  a  legal  preiuraption  that  the 
eonlent  is  extorted,  and  given  out  of  dread  of  the 
huftrand. 

If  the  wife  find  her  advantage  in  the  alienation  of 
the  dotad  cftatc,  and  if  Ihe  freely  give  her  confent  to 
it,  ihe  fhali  be  obliged  to  do  ib  before  the  judge,  who 
ihall  macuvely  weigh  all  circiimftances. 

But  if  in  this  examination  the  judge  obferve  that 
the  alienation  is  made  only  to  pay  the  hufband's  debt, 
or  if  otherwifc  the  wife  run  a  rift  of  lofing  her  for- 
tune, he  fhall  by  his  own  autliority  interdift  and  fui^ 
pend  the  alienation  <}f  the  dotal  eftate ;  except,  in 
thefe  cales,  he  ihall  allow  the  alienation,  after  taking 
the  wife's  oath  that  fhe  voluntarily  and  freely  confent- 
ed  to  it,  and  that  fhe  was  induced  to  do  lo  neither  by 
threatening,  nor  by  harfii  words,  nor  out  of  fear  of 
being  maltreated  by  her  hufband,  &r. 

When  the  judge  fhall  approve  the  alienation,  the 
precognition  or  the  information  which  he  fhall  take, 
and  the  decree  which  he  fhall  give  upon  it,  fhall  be 
delivered  to  the  wife,  that  fhe  may  give  them  to  the 
purchafer  for  his  fecurity. 

If  the  portion  be  fecured  on  the  hufband'^  cflate, 
and  the  mortgage  for  it  recorded  in  the  regifler  c^ 
mortgages.  It  cannot  be  effaced,  even  with  the  wife's 
confent,  if  the  judicial  jid  mentioned  be  not  produced 
with  the  confent  of  the  judge. 

8.)  A  bride  who  has  put  her  bridegroom  in  pof- 
feffion  of  an  immoveable  fubjeft,  which  fhe  has  fet- 
tled 


tied  for  a  future  poraon  to  li^ifelf,  lias  tte  Ikme^hts 
as'  a  wife; 

9.)  Reclamation^  redcmand^  or  chdlengc  *^  likewile 
takes  place,  when  the  hoibaRd's  effeAs  come  td  i)c 
confifcated.   * 

10.)  A  wife  ntay  even  ra^  an  aftion  of  nedama- 
tion,  or  challenge^  againft  a  'huft)and  who  ins  alie- 
nated the  dotal  funds;  becatife  it  is  by  fra«id  thaf  he 
ceafed  to  poffefs  them.  And  the  eSedb  of  tfais  adion 
will  be,  that  the  wife  fkall  be  admitted  to  give,  widi 
refpedt  to  the  dotal  fund  sdienated,  tiie  >oaidi  cdled 
juramentum  in  litem. 

II.)  If  a  wife  reclaim  or  redemand  the  dotal 
fubjeA,  the  purchafer  mvf  fue  the  hufband,  in  qudity 
of  feller,  %to  oblige  him  to  anf^er  for  the  eyi&ibn^ 
and  to  be  accountable  to  him  fw  all  damages  and  in-^ 
tereft.  The  cafe  muft  be  excepted,  where  the  pur- 
chafer knew  that  it  was  a  dQtal  fubje& ;  becaufe  then 
the  feller  could  be  bound  only  to  reftore  thepurchafe^ 
money* 

12.)  Moreover  this  alienation  is  made  valid, 

a)  When  the  hufband,  after  the  diflblution  cf  the 
marriage,  g^dns  the  portion,  and  becomes  the  real 
proprietor : 

b)  When  the  wife  being  dead,  her  children  and 
heirs  become  alfo  the  hufband's  heirs. 

c)  When  the  alienation  was  made  from  neceflTity^  - 
and  for  the  manifeft  advantage  of  the  wife,  and  im- 
mediate proof  can  be  brought :  as  if  the  price  were 
employed  to  pay  the  wife's  debts,  and  there  were  no 
other  method  for  difcharging  them ;  or  if  the  dotjfl 
funds  were  exchanged  for  a  better  acquifition,  &ff. 

A  wJfe  who  really  brings  a  portion  to  her  hufband, 

*  Re^vendication, 

rcferves 
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refefves  the  natural  property  ^  of  it,  of  which  this  \& 
thecflfca: 

I.  The  wife  referves  a  real  right  in  the  portion  % 
confequently  ihe  may^  after  the  difiblution  of  the 
marriage,  demand  the  moveables  which  make  a  part 
of  it  itotti  the  huiband's  heirs,  when  thefe  moveahle.s 
are  found  in  kind  among  his  effeds.  And  as  to  the 
portion  which  confifts  in  an  immoveable  fubje£b,  (he 
may  redemand  it  from  all  thofe  who  ate  in  pofleflion 
of  it. 

IL  All  augmentations  and  additions  to  the  portion 
belong  to  the  wife,  by  virtue  of  her  right  of  natu- 
ral propertyi 

III.  Treafure  found  in  the  dotal  eftate  belongs  like-' 
^wife  to  the  wife,  as  much  as  a  treafure   belongs 
to   the  proprietor  of  the   lands   in   which  it   was 
found. 

ly.  A  wife,  as  natural  proprietor,  bears  the  lofles 
and  diminutions  which  happen  to  the  portion  by 
mere  chance,  or  by  a  very  flight  fault  of  the  hufband : 
'  Unlefs  a)  The  portion  be  eftimated  at  a  certain 
value  i 

b)  Or  the  hufband  be  the  occalion  of  the  lofs  by 
one  of  thofe  faults  which  lawyers  call  flight  f ;  that 
is  to  fay,  unlefs  he  did  not  take  care  of  his  wife's  foi^- 
tune,  as  much  as  a  good  mafter  of  a  family  takes  of 
his  own  proper  aff  irs. 

V.  By  virtue  of  this  natural  property,  wives  have 
feveral  privileges  in  competitions. 

a)  If  the  dotal  fortune  exiil  in  kind,  a  wife  has 
the  preference  over  all  other  creditors. 

But  when  it  no  longer  cxifts,  Ihe  fliall  be  rank- 
ed in  the  fourth  claf$,  among  the  privileged  cre- 
ditors. 

b)  If  the  portion  were  paid  in  money,    on   cori-* 

*  Dominium  natuiale.  f  Calpam  lereid* 

dition 


Title  IV.    Art.  L  169 

Bitidn  of  its  being' employed  in  the  acquifitiqn  of  an 
immoveable  fubjeft^  and  if  the  immoveable  were 
bought  with  that  money,  the  wife  (hall  in  like  manner 
have  the  preference  over  the  other  creditors  •,  if  card 
have  been  taken  to  caufe  infert  into  the  record  of  mort- 
gages, that  the  immoveable  fubjedt  was  piirchafed 
out  of  the  money  of  the  portion* 

If  then  a  hufband  buy  ah  immoveable  fUbjeft  in 
kis  own  name^  and  lay  out  on  it  the  money  of  thd 
portion,  without  caufing  to  be  inferted  in  the  record 
of  mortgages  that  it  was  purchafed  with  his  own  mo- 
ney, the  wife  will  have  but  a  tacit  hypothec,  and  the 
perfonal  privilege  upon  her  hufband*s  eftefts. 

c)  This  right  of  preference,  or  privileged  hypo- 
thec, is  transferred  by  wives  only  to  their  heirs  in 
a  defcending  line,  and  cannot  confequently  be  refign- 
cd  to  a  ftrangcr,  who  cannot  obtain  any  but  the  right 
of  ordinary  hypothecs. 

d)  In  all  thefe  cafts  the  wife  is  fuppofed  to  have 
proved,  that  fhe  really  brought  the  portion  at  mar- 
riage ;  but  fhe  (hall  hot  be  bound  to  prove  that  it  was 
ircaJiy  employed. 

As  to  the  proof  that  the  portion  was  rfeally  brt)Ught 
and  delivered,  it  cahnot  be  made  with  tefpedb  to  cre- 
ditors, either  by  the  hu(band*s  acquittahde,  or  by  the 
fupplemeritary  oath  of  the  wife.  But  if  (he  want  to  be 
admitted  to  the  enjoyment  of  the  preference  jull  men- 
tionedi  Ihe  Ihall  take  care,  that  the  judge  take  cogni- 
fance  of  it^  and  deliver  to  her  a  judicial  acquittance, 
both  with  refp^ft  to  the  portion  and  its  augmen- 
tationsi 

*rhe  portion  being  given  to  the  hu(t>and  only  as  alt 
afliftance  for  bearing  tlie  charges  of  the  marriage,  ii 
follows,  if  the  marriage  be  not  completed,  or  be  dc- 

\oh.  h  r  dared 
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dared  nuU  and  difiblved,   that  the  hulband^s  (ighC 
ceafes,  and  the  portion  may  be  redemanded* 

$68. 
If  theh,  before  completion  of  the  marriage^  the 
portion  had  been  delivered,  and  the  marriage  after- 
ward did  not  take  place,  the  perfon  who  had  deK^ 
vercd  the  portion  may  claim  it,  by  virtue  of  his 
right  of  property ;  or  redemand  it  by  an  aftion  call- 
ed condiSiio  Jine  caufa^  or  caufelefs  citation^  if  the  por- 
tion no  longer  exifk  in  kind. 

§  69. 
•    So  long  a^  the  marriage  fubfifts^  the  portion  can- 
liot  be  redemanded,   except  in  the  following  cafes. 

I.)  -WheA  the  hulband  nappens  to  fquander  his  ef* 
fefts,  fo  thatt  they  are  no  longer  fufficicnt  to  anfwef 
for  the  portion,  or  when  it  is  to  be  dreaded  that  they 
Ihall  become  fo  in  the  (equel. 

And,  in  this  cafe,  the  hufi^and  fliall  be  bound  ei-» 
tV-er  to  reftore  the  portion,  or  to  give  fufEcient  fccu- 
rity  to  his  wife* 

But  if  the  wife  were  not  Ignorant  that  her  hulband 
was  in  debt^  and  accuftomed  to  fpend  above  his  in- 
come, fhe  cannot  redemand  the  portion  ;  but  (he  fhall 
have  a  right  to  oblige  the  hulband  to  give  fccurity, 
or  to  require  that  the  portion  be  put  under  fequeftra- 
tion. 

And  to  avoid  the  accul^ition  of  prodigality,  raifed 
by  the  wife,  from  giving  occafion  to  tedious  law-fuits, 
it  Ihall  be  fufScient  if  £he  bring  a  half-proof  of  it. 

2.)  "When  the  wife  redemands  the  portion,  or  a 
part  of  the  fame,  to  aflift  her  relations,  who  may  have 
become  poor,  and  when  that  can  be  done  without  the 
hulband  or  his  family  fuffering  by  it.  At  any  rate, 
the  judge  fhall  take  cognifance  of  it. 

3,)  When  the  hufband*s  efFefts  happen  to  be  cbn- 

fifcated 
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fifeate^  duting  the  marriage,  the  exchequer  is  obH^ 
ged  to  rcftorc  the  portion  to  the  wife, 

4. )  When  the  marriage  is  dedared  null  or  diflblvcd, 
it  is  urtderftood  that  the  portion  ceafes,  and  is  to  bo 
reftored.  Sec  concoming  this,  dt.  lU.  §  34.  at  the 
end, 

I  70. 
After  the  diflblution  of  the  marri^,  the  portion 

m^y  be  redemanded, 

I.  By  die  wife,  if  it  were  fettled  out  of  her  money, 

S7l. 

II.  By  the  father,  when  it  was  provided  out  of  his 
fortune,  or  when  another  gave  it  in  thefathcr*s  name-, 
end  in  thefe  cafes  the  father  may  redemand  it,  either 
in  his  own  name,  or  in  name  of  hi^  daughter,  or  in 
name  of  both,  even  though  he  had  not  referved  to 
himfelf  a  right  of  rcverfipn. 

If  the  father  wiH  not  redemand  the  portion,  or 
neglcdt  to  do  fo,  the  daughter  ftall  have  a  right 
to  it. 

S72. 

III.  By  a  llranger,  when  it  has  been  fettled  out  of 

his  fortune,  and  jV.  B.  when  he  has  referved  to  him^ 
felf  a  right  to  redemand  it. 

S  73- 
If  the  marriage  be  diflTolved  by  the  huiband^s  fault, 

and  if  the  portion  were  fettled  out  of  the  wife's  mo- 
ney, ftie  may  alone,  or  her  father  for  her,  redemand 
both  the  portion  and  what  was  granted  by  the  dona« 
tion  on  account  of  the  nuptials.     See  tit.  III.  §  38, 

If  it  be  by  the  wife's  fault  that  the  marriage  is  dif-. 
folved,  neither  fhe  nor  her  father  can  redemajid  tho 
portion,    Wd, 

S  74^ 
When  the  father  has  fettled  the  portion  out  of  hia 

y  a  owa 
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own  fortune,  he  may  redemand  it  after  the  di(K>lu-i 
tion  of  the  marriage,  even  though  the  marriage  wcro 
annulled  by  the  wife's  fault  •,  unless  the  father  were 
dead  before  the  divorce,  in  which  cafe  the  Jiulband, 
as  the  innocent  party,  would  gain  the  portion. 

S  75-         . 
When  it  15  a  ftranger  who  has  fumilhcd  the  portion, 

and  when  he  has  rclerved  to  himfelf  a  right  to  rede* 

ynand  it,  be  and  hi?  heirs  may  clairti  it  from  the  huf- 

band,  even  though  the  wife  were  the  occafion  of  the 

divorce. 

When  the  marriage  is  annulled  on  accoynt  of  adr 
ultery,  the  guilty  party  does  not  lofc  the  portion, 
if  the  other  party  have  Ukcwife  become  guilty  of  the 
j(ame  crime,  and  be  convifted  of  it  j  provided  always 
that  the  fault  has  not  been  pardoned. 

In  the  fame  manner,  the  hufband,  who  finding  his 
wife  iri  the  faft,  fhould  kiU  her,  would  not  get  th? 
portion,  becaufe  he  would  do  himfeljf  juflice. 

The  portion  is  to  be  reftored,  with  all  the  fruits 
which  the  poffeffor  has  enjoyed,  after  the  difTolution 
of  the  marriage. 

And  as  to  the  fruits  of  the  laft  year,  they  fhall  be 
divided  proportionally,  fo  that  after  having  made  a 
mafs  of  all  that  the  dotal  fortune  has  produced,  com- 
prehending in  it  both  the  fruits  natural  and  civil,  and 
thofe  owing  to  induftry,  it  may  be  divided  in  propor-r 
tion  to  the  time  of  the  laft  year  that  the  marriage  has 
continued  undiflolved. 

§  78.. 

Befide$,  the  hufband  and  his  heirs  .  are  bound  for 
all  damages  that  have  happened  to  the  dotal  fortune, 
|3y  the  hufband's  fault,  wlien  he  Jias  not  employed,  in 

the 
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the  adminiftrstion  of  it,  the  fame  care*  and  diligenco 
f  hat  a  good  mailer  of  a  family  has  about  his  own  af^ 
fairs,  and  Which  is  caUed  ordinary  di&gmce  *.  See  a^ 
bove,  %  65. 

.  If  any  damace  happened  to  the  dotal  fortune^  ei-r 
ther  by  mere  chance,  or  becaufe  the  hufband  had  not 
preferved  it  with  the  moft  exadt  dilisehce  f ,  he  can- 
not be  made  anfwerable  for  it,  unlels  the  portion  had 
been  eftimated  at  a  certain  value,   §  $5.  iHd. 

When  the  portion  is  rendered  wprle  by  the  collu<f 
fion  or  fraud  c£  the  hufband,  the  wife  may  afcertain 
ihe  damage  by  the  oath  CdiX^djuramfnUm  in  litem. 

If  the  wife  delay  to  redemand  the  portion,  and  in 
the  mean  time  the  dotal  fortune  happen  to  fufFer  any 
damage,  the  hujband  fhall  only  be  bound  for  his  own 
fraud  ;  but  if  the  huiband  delay,  he  ihall  be  obliged 
io  employ  in  his  admi.niftration  the  greateft  diligence^ 
^nd  he  fhall  be  made  anfwerable  for  thp  flighteli 
fault  p 

Thofe  who  have  a  right  to  redemand  the  portion 
^ter  the  difTolution  of  the  marriage^  have  feveral  ac-? 
tions. 

I.)  They  arc  intitled  to  the  action  arifing  from 
compaft,  when  they  have  referved  to  themfelves  the 
right  of  redemanding  the  portion, 

2.)  And  the  action  called  cvndiiHan  of  the  laWy  or 
.perfonal,  fqr  recovery  of  deipands  ||,  when  they  have 
not  referved  to  themfelves  that  right, 

3.)  They  have  an  aftion  of  mortgage,  or  hypo- 
thec, becaufe  by  the  fettl^ment  or  the  portion  a 
tacit  hypothec  or  mortgage  is  obtained  over  the 
hufband^s  effefts. 

4.  And  an  adion  of  purchafe  or  fale,  when  the 

*  Mediam  diligentiam.  f  Diligenda  exaftifluna. 

I  Culpa  leviffiina.  J|  Condi^o  ex  lege. 
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portioa  was  efiimated  at  a  certam  value,  is  a  fate- 

5.)  Wten  fkt  ^dow  after  her  huftiand's  deadi  is  in 
pofleflion  of  the  portion,  and  is  difpoflefled  or  moleft* 
ed  in  her  {)odraion,  Ike  may  raife  poilefibry  com* 
plaints  *• 

6. )  A  wife  has  alfo  a  right  to  retsua  her  hulband*$ 
tStdts  t\l  Ihe  have  got  her  portion,  and  her  other  ef* 
fe£i:s :  but  m  this  cue  Q\t  fhall  givt  an  account  of  her 
0diliiniftiratiOn ;  uillefs  (he  had  taken  or  ^iven  judi- 
cially her  httiband's  efFefts  in  farm,  in  which  cafe  ihe 
would  be  bound  to  give  an  account  'of  the  rent  or 
price  of  the  teafe* 

But  the  tight  of  retention  Ihall  not  take  place,  if 
the  claim  fbi*  the  portion  be  not  clear,  and  if  the  heirs 
give  feomty.  Moreover,  it  is  the  bufmefs  of  the 
judge  to  dtdktt  whether  the  portion  be  clear,  and  the 
Ibcurity  f^fllcvent. 

§  80. 

All  thefe  actions  may  be  made  over  by  the  wife  to 
*  third  party. 

§  8i. 

When  a  perfon  who  has  fettled  a  portion  happens 
to  die  aftet  the  difiblution  of  the  marriage,  before  ha- 
ving raifed  any  action,  the  heir  Ih^l  have  a  right  to 
recjemand  the  portion :  but  this  is  underftood  only  of 
the  heirs  wh6  are  of  the  grartter's  family,  and  by  no 
means  of  ftt^'ger-heirs,  who  are  excluded  from  this 
right. 

If  the  maniage  be  annulled  by  the  fault  of  one 
of  the  fpoufes,  and  the  innocent  party  do  not  re- 
demand  the  pi^on  in  his  or  her  own  lifetime,  it  is 
prefumed  that  a  prefent  is  made  of  it,  and  the  rights 
made  over  to  the  guilty  ptrty. 

But  if  the  heirs  could  prove  that  the  defundt  was 

*  R)?me4ia  pofiefloriau 
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furprifed  by  death,  and  that  otherwife  an  aftion  Would 
have  beea  interned^  they  nmy  profecuie  the  defunft's 
right.  And  any  ont  who  dies  within  fix  anondis^ 
reckoning  from  the  divorce  or  effo&aal  feparatioii,  i^ 
efteenoed  to  be  furprifed  by  death.  Heirs  ihall  liken 
wife  have  a  right  to  contioue  the  ptoibaiiaan  of  a 
fuit  begun  by  the  granter,  i£  fuch  graotev  k^pea  ta 
die  while  the  caufe  is  in  dependonce^ 

S  82- 
When  there  is'occafion  to  feftore  the  portion,  it 
muft  be  done,  if  it  be  an  immoveable  fubjeft,  imme- 
diately, and  retention  cannot  be  clainled  under  pre- 
text of  having  made  meliorations,  the  fubjed  itfelf 
being  a  fufficient  fecurity  to  the  hulband :  but  if  the 
^  portion  confift  in  moveables^  they  fhall  be  reftored 
within  the  fpace  of  two  months. 

S  83- 
Neither  the  huiband  nor  his  heirs  mall  reftore  th« 

portion,    • 

ii)  Lf  it  be  agreed  in  the  contra^  of  m^riagey 
or  otherwife,  that  the  huCband  Qia^\  get  the  portion 
after  the  wife's  death : 

Which  is  prefumed  whenever  •the  pprrion  has  beeA 
fettled  by  a  ftradger,  who.  has  npt  rel^rved  the  powor 
of  redemanding  it« 

2.)  When  a  man  whoinanies  a  girl,  whom  he  be- 
lieved a  virgin,  and  who  pafled  hemlf  ^  ^ch^  dif«' 
covers  afterward  that  he  has  been  a^ufed,  afkl  whec^ 
for  this  reafon  he  gets  the  marriage  annulled. 

3.)  When  the  portion  perifhes  without  the  huf- 
band's  fault,  unlefs  it  was  eftimafed  at  a  certain 
value. 

As  to  faults  for  which  the  hufband  is  bound,  they 
arc  fpokcn  of  above,  §  65.  and  79. 

4.)  When  the  marriage  is  annulled  by  the  wife's 
fault.     See  tit.  IIL  §  38.  and  above,  §  74. 

S  84* 
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S  84. 

If  the  hulband  be  iniblvent,  he  may  claim  to  b6 
edmitted  to  the  benefit,  which  is  called,  in  thefe 
countries^  cf  competition )  in  virtue  of  which  he  can- 
not be  bound  to  reftore  the  portion  to  his  wife,  and 
her  heirs,  but  in  as  far  as  his  effedls  will  permit,  and 
fo  as  there  (hall  always  be  left  him  what  is  abfolutely 
neceflary  for  his  own  fubfiftence< 

I.)  Thb  benefit  belongs  alfo  to  the  children  of 
their  marriage,  and  who  are  the  father's  heirs  ^  but 
not  to  ftrancer-heirs. 

2.)  A  fatner-in-law,  who,  after  havirtg  profnifed  i 

Eortion,  falls  into  poverty,  and  even  a  ftranger,  who 
ad  engaged  himfelf  to  furnifli  a  portion  out  of  gene- 
rofity,  and  with  a  view  of  making  a  prefent,  and 
who  may  afterward  find  himfelf  out  of  cortdition  to 
pay  it,  may  each  of  them  avail  theitifelves  of  the  be- 
nefit of  competition. 

3.)  The  hulband  however  cannot  be  admitted  to 
this  benefit,  if  he  have  converted  the  wife's  effcfts  to 
his  own  ufe,  and  complaint  h^ve  been  made ;  if  he 
have  fquandered  his  own  fortune  to  put  himfelf  out  of  ' 
condition  of  rcftoring  the  portion  fo  his  wife ;  or  if 
the  wife  herfelf.be  reduced  to  indigenc-e  and  want  of 
necefTaries ;  or  if  the  dotal  fortune  ftill  exift  in  kind, 
and  be  redemanded. 

4;)  The  father*in-law  and  the  ftranger^  who  have 
promifed  more  than  they  were  in  a  condition  to"  give, 
fhall  neither  of  them  be  admitted  to  enjoy  the  benefic 
in  queftion. 

§  85- 
When,  after  the  diffolution  of  the  marriage,  the  huf- 
band  is  obliged  to  reftore  the  portion,  he  may  dedud 
from  it  the  expenfes  which  he  Ihall  have  laid  out  on 
its  account. 

§  86. 
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5  86. 
The  cxpenfea  which  may  be  laid  out  on  th^t  occa- 
sion are  of  three  forts ;  namely, 
I.)  Ncceffaryexpcnfes; 
2.)  Ufeful  expenfes ;   and» 
3.)  Ejcpenies  laid  out  folely  for  pleafure. 

•S87> 
Neceflary  expenfes  are  thofe  without  which  the  do« 

fal  foi:tyne  was  'm  danger  of  being  ruined  or  wafted. 

In  the  number  of  neceflary  expenfes  muft  not  thei> 
be  reckoned  thof^  which  are  daily  incurred  for  the 
prefervs^tion  of  the  fubjes^,  and  purely  for  finall  repa-t 
rations,  no  more  than  thofe  which  the  hufbs^nd  lays, 
out  to  enable  hjm  to  enjoy  it  %  fuch  as  fervants  wages, 
cofts  of  law-fuits,  fcff. :  far  lefs  can  he  put  to  account- 
public  burdens,  which  he  is  (o  pay  during  the  mar-r 
riage. 

The  hufband  may  deduft  fron>  the  portion  the  ne- 
ceflary expenfes,  even  though  afterward  the  melio- 
rations Ihould  happen  to  be  deftroyed  without  any 
fault  of  hh% 

If  the  hufbs^nd  forget  to  dedgft  the.  expenfes,  and 
fKall  rcftore  the  portion  entire,  he  may-  acvepthelcfs. 
demand  them  afterward,  by  mean^  qf[  an.  fu^ion,^ 
called  n  demand  rf  ^abat  is  not  due  \ 

S»8v 
Ufefvil  expenfes  are  thofe  which  procure  a  coafideri^ 

able  advantage  tQ  the  wife>  t^c. ; '  for  example.  If  2^ 

barn  be  built  for  an  eft^re  io  the  country:  this  ex- 

.  penfe  is  neverthclefs  ufeful,  though  the  eftafe  would; 

not  have  been  wafted,  though  that  building  had  been 

negleded  ta  be  made^    If^  aftec  the  diflblutioa  of  th& 

marria|;ei  they  flioqld  not  agree  concerning  the  ufefuU 

pels  of  the  expenfes,  the  nuft)and  cannot  ret^n  th^ 
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dotal  fortune  under  pretext  of  neceflary  expenfes  lai4 
out  by  him,  but  he  fhaU  get  thofe  difficulties  fettled 
in  a  feparate  procefs,  which  he  {hall  raife  either  ag^infb 
the  wife,  or  againft  her  heirs. 

S89. 

if  the  hqfband  lay  out  on  the  dotal  eftate  expenfes 
for  his  own  pleafure,  he  cannot  deduft  them,  but  he 
ihall  only  h^ve  a  right  to  carry  them  away  •, 

I.)  Provided  he  can  profit  qf  any  thing  by  carry-r 
ing  it  away. 

2.)  Provided  he  can  carry  it  aws^y  without  hurting 
the  dotal  fortune. 

S  90.     . 

The  huftand  acquires  thus  with  r^fpcft  to  the  ne-. 
ceffary  expenfes, 

I.)  An  aftiqn  of  mandjite  *,  if  he  haye  Uid  them 
out  with  the  confent  of  his  wife, 

2.)  An  aflion  for  aflRairs  done  f,  if  the  expenfes 
have  be^n  laid  out  without  that  confent. 

3.)  An  aifliQn,  called  a  4^mand  of  what  is  not 
due  J,  when  he  has  reftored  the  portion  entire,  withr 
out  deducing  from  it  the  neceflary  expenfes. 

4.)  An  exception  of  compenfation,  when  the  wife 
or  her  heirs  h^ve  likewife  any  claim  againft  him. 

5.)  An  exception  of  retention  \\.     See  §  79. 

As  to  ufeful  expenfes,  the  hufband  has  alfo, 

I.)  An  aft  ion  of  mandate,  if  the  expenfes  have  been 

laid  out  with  the  wife's  confent,  or  at  leaft  with  her 

knowledge.     And, 

2.)  An  aftion  for  affairs  done,  if  it  can  be  proved 

that  they  were  for  the  advantage  of  the  dotal  for- 

(:une. 


*  ,Aftionem  mandari.         .   f  Ncgotioram  gcftorunn. 
t  Coi^didlio  indebiti.  |j  Exceptionem  rttentionis. 


Thefe 
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iThefe  two  a<!tions  do  not  take  place  if  the  expenfes 
be  inconfiderable ;  if  they  be  no  longer  ufeful;  if 
they  be  cxceffive^  fo  that  the  wife  cannot  pay  then! 
Without  running  into  dcbt^  or  even  without  feUing 
the  dotal  fortune :  ill  this  cafe  they  ire  reckoried  ex- 
penfes laid  out  for  pleafurc*  Neither  docs  the  right 
l9f  retention  take  place  with  regard  to  thofe  expenfes* 


A    R    Ts       IL 

Of  the  parapbemaliak 

"X^Hatever  the  wife  acquires  after  the  conipletioh 
of  the  marriage^  excepf  ing  (he  portion,  by  way 
of  fucceffion^  of  legacy,  of  donation,  fcfr.  is  compre-^ 
hended  in  the  efled:s  called  farapberw^a. 

It  has  likewife  been  oblcrvfed  above<  thjit  whatever 
the  wife  has  not  fpecially  intended  to  give  in  name  of 
portion,  is  reckoned  paraphernalia^  even  though  (he. 
had  granted  to  her  hufband  the.  enjoyment  and  admi- 
niftration  of  all  her  eifeds.     See  above,  tit*  IV.  art.  L 

S  20. 

%  93- 
The  property  of  the  parapbernatia  belongs  fo  fully 

to  the  wife,  that  Ihe  can  difpofe  of  them  at  her  pica- 

furci  both  by  dfeeds  to  take  place  in  her  lifetime,  and 

by  fettlemcnts  in  her  laft  will.  . 

The  hufband  has  only  the  adminiftration  and  en- 
joyment of  them,  fo  he'caniiot  fquandcr  them,  far 
lefs  can  he  alienate  them^  without  the  wifeS  confent* 

It  is  cvcti  requifite  that  this  eorifent  be  giten  in  ex* 
prefs  terths,  and  in  writings  or  that  the  ^ienation  be 
afterward  ratified  in  writing  :  for  we  declare,  that  a 
confent  given  by, words,  and  far  lefs  prefuraptions  that 

Z  a  th^ 
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the  wife  has  confented  to  the  alienation,  ihall  not  bd 

fufficient. 

S  94-    .     . 
Paraphernal  differ  from  dotal  effefts  thus : 

I . )  In  that  the  huiband  has  the  civil  property  of 
(he  laftj  and  has  only  the  adminiftration  and  ufufraft 
of  the  firft. 

2.)  In  that  he  can  alienate  the  dotal  efieAs^  when 
they  confifl  in  moveables ;  which  does  not  take  place 
'With  refpedt  to  paraphernal  eSedts. 

3.)  In  that  the  wife  acquires,  with  refpeft  to  thef 
dotal  eiFe(5ts,  a  tacit  hypothec  or  mortgage  from  th6 
day  of  completion  of  tne  marrisCge ;  ifnd  that^  wkh  re*' 
ipcA  to  the  paraphernal  effeds,  this  hypothec  begins 
only  from  the  day  that  they  atre  delivered  to  the  huf- 
band. 

If  then  the  paraphernal  effe^  were  only  deliver- 
ed to  the  huiband  fucceilively^  the  hypothec  would 
take  place  for  each  delivery  only  from  the  day  it  was» 
made ;  and  if  in  the  interval  the  huiband  alienate  any 
of  her  fubjec^s^  the  wife  could  have  no  claim  of  hypo-' 
thee  on  that  fubje<^» 

.  The  wife  fhall  have  the  charge  of  proving  what  fhe 
brought  to  her  huiband  in  parapbemalia  *,  and  in  » 
competition  this  proof  can  be  made  neither  by  the 
huiband's  acquittances,  nor  by  the  wife's  fupplemen-^ 
tary  oath,  but  ibiely  by  the  verbal^procefs,  or  protocol 
©f  the  judge  j  by  which  it  appears  that  the  parapber* 
mlia  have  be^n  judicially  deUvered  to  the  hu  and. 

when  the  marriage  is  diiTohrcd^ 

I.)  A  wife  may,  to  obtain  htr  paraphernaUa^  intent 
a  claim  or  demand,  by  virtue  of  a  right  of  property. 

i.)  If  tfiey  coniiil  in  things  which  are  wailed  by  uic,; 
Or  tlie  fortune  fettled  for  a  portion  have  been  eftimated 
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ftt  i  certain  value^  as  a  iale-price  *»  the  wife  has  thd 
ttdion  called  pr^fcriptis  verbis. » . 

3.)  She  has  alfd  an  adioh  of  hyjMthec  againft  any 
jpofleflbr ; 

4.)  As  ifrtH  Ha  a  i%ht  of  reteiftioni  , 

S  97- 
If  a  competition  ariie  concemiftg  the  hufband't 

cfFcfts,  ^ 

i.)  The  wife  may  claim  the  paraphernal  forttine^ 
if  it  ftill  exift  among  the  huiband's  effects. 

2.)  if  the  psifaphemal  moiiey  have  been  employed 
in  the  acquifition  of  an'  immoveable  ftibjed,  and^ 
Ni  Bi  if  it  have  been  marked  in  the  fe^iftef  or  record 
of  hypothecs,  that  the  immoveable  fubjeA  was  indeed, 
purchstfed  with  that  nK>ney5  it  is  become  paraphernal^ 
and  confequently  the  wife  being  the  proprietor  of  it, 
ilhall  be  ranked  in  the  firft  clafs. 

3.)  When  the  pafapherhal  fortune  no  k^iger  exifts^ 
or  wheh  it  has  tvox,  been  inferted  into  the  regifter  of 
hypothecs,  that  the  iubjedt  bought  with  the  para^ 
phernal  money  was  indeed  purchafed  with  that  mo^ 
ney,  the  wife  ihall  have  only  a  tack  hypothec  an<l 
perfonal  right  on  her  hulban<f  s  effedts,  and  can  con^ 
iequently  be  ranked  only  in  the  fourth  clals^ 

$98- 
Thefe  privileges  belong  likewife  to  the  wife's  ]mt9 

\n  a  defcending  line,  and  caiinof  be  given  to  any  o^ 

ther'who  b  not  in  that  line. 

^  Si  doi  atlKmalo  data  eft  vendiuonls  gratiai  . 


C 
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ART*        IIL 
Of  the  wiffi  ^i&s  ceiled  Receptitia^ 

X^t^ves  httvei  often,  bcudes  dotal  and  paraphernal 

cffeAs,  others,  which  are  called  receptitia.  They 

Are  ftich  as  a  wife  rcfcrves  to  hcrfclf  before  marriage^ 

in  order  to  have  the  property  and  enjoyment  of  thcnii 

S   IOC. 

The  wife  confequently  prcfcrves  the  property,  thcf 
adminiftration,  and  the  enjoyment  of  this  fort  of 
effects.  If  (he  grant  her  hulband  the  adminiftration  oi' 
enjoyment  of  them^  fhe  gets  in  them  only  a  tacit 
hypothec,  without  peribnal  privilege; 

« 

$   lOI. 

The  wife  is  bound  to  bring  a  proof  of  what  flxf 
pretends  to  have  brought  her  hufband  in  eflbfts  call« 
ed  receptitia  %  and  this  proof  cannot  be  made  but  by 
judicial  deeds. 

§   102. 

When  the  marriage  is  diflblved^  the  wife  acquires  iri 
thefe  effefbs, 

Xi)  A  claim  of  right,  if  the  eSe£ts  be  (till  exifting 
in  kind  \ 

2.)  A  petfonal  aAion  againft  the  hufband,  and  his 
heirs,  if  they  have  been  fquandered  •, 

3 . )  An  a^ion  of  hypothec  againft  any  pofieiTor  *,  and 

4«)  A  right  of  retention. 

S  I03- 
tn  a  competition^  fuppofmg  thefe  effedts  dill  exi({ 

in  kind| 

lO  The 
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. .  j«)  The  wife  may  daim  them  as  a  thing  in  which 
ftc  has  a  right  of  property. 

2.)  If  they  no  longer  exift,  (he  (HaU  be  ranked  a- 
mong  thofe  who  have  a  tacit  hypothec. 

It  would  be  otherwife,  if  that  money  had  been  em- 
ployed in  pyrchafing  an  immoveable  lubjed,  and  if 
U  had  been  marked  in  the  recoi:d  of  hypothecs,  that 
that  was  really  done. 

S  104. 
All  the  profit  which  does  not  anfe  front  that  mo^ 
ney,  but  front  the  favings  and  induftry  of  the  wife,  be* 
longs  entirely  to  the  huiband,  as  well  as  all  that,  during 
the  marriage,  is  bought  for  the  family-ufe  1  unlefs  the 
wife  prove  for  every  article,  that  it.  was  purchafed  . 
with  the  paraphern4  money,  pr  with  that  called  rcn 

ART.        IV. 

Of  the  donation  m  account  of  the  nuptials, 
[D(  donatione  propter' fttiptias,) 

§  105. 
tlUfbands  who  get  portions  by  their  wives,  ufe  to 
make  in  t^eir  f;p^voyr  donations  on  account  of  the 
puptials. 

A  donation  on  account  of  the  nuptials  is  an  agree-* 
ment,  by  which  the  hufband,  or  fome  other  in  his  i 

name,  makes  a  prefcnt  to  the  wife,  in  confideration 
of  the  portion,  and  for  her  fecurity.     This  prcfent  is  i 

palled  in  Germany  Gegenverm^cbtnifs  or  IViederlagt. 

§107. 

Thp  4<>n!^(^o(^  ^^  account  pf  the  nuptials  may  be 

made 
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made  by  word  of  by  wridfiK)  judicially  or  extn^ 
j\idicia]ly»  and  even  $y  way  of  delivery. 

§  io8. 
And  as  a  portion  may  be  ietded  before  or  after 
inarriage,  fo  a  donation  on  account  of  the  nuptial^ 
m^Y  \?t  made  before,  qr  after  the  nuptials. 

But  it  is  requil)te  that  it  be  e^refsly  mentioned^ 
that  the  donation  is  made  on  account  of  the  nuptials, 
in  coniideration  of  the  portion  5  otherwife  it  would 
be  regarded  as  a  fimple  donation,  which  fpoufes  are 
prohibitf^d  to  make  between  thepifclvcs. 

If  by  the  coiurad  of  marriage,  or  when  the  portion 
|s  agreed  upon,  no  agreement  be  made  at  the  fame 
time  concerning  9  donatipii  oq  account  of  the  nup-^ 
tials,  the  hufband  Ihall  not  be  obliged  afterward  tq 
make  fuch  a  donation,  by  reafpn  th^  portion  may 
very  well  fublift  without  a  donation  on  account  of 
the  nuptials, 

.  S  III- 

The  donation  on  account  of  the  nuptials  is  made^ 
I.  By  the  hufband  himfclf,  or  by  ibnie  other  in 
his  name.    See  §  io6n 

§   112. 

XL  By  the  father,  who  is  bound,  if  the  fbn  have  nq. 
fortune,  tq  make  the  donation  on  account  of  the  nup- 
tials out  of  his  own  fortune  -j^  and  he  may  even  bc^ 
obliged  to  do  fp  by  the  judge,  who  (h^  regulate  the 
(urn,  and,  in  virtue  of  his  office^  fecyr?  it  op  the  pater- 
nal efFefts. 

If  the  father  fimply  make  a  donation  on  account 
of  the  nuptials,  without  mentioning^  that  he  makes  it 
^t  of  the  fon's  mqney,   he  IhaU  be  bound  to  pay  it 

out 
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out  of  his  own  money,  even  though  he  Ihould  have 
the  fon's  fortune  in  his  hands,  and  Ihould  have  the 
adminiflration  of  it. 

The  father's  obligation  to  make  a  donation  on  ac« 
count  of  the  nuptials  for  his  fon^  ceales  in  all  the 
cafes  in  which  he  is  difpenfed  from  the  fertlcment 
of  a  portion.     See  above,  tit.  IV.  art.  I.  §  26. 

What  we  ordain  with  refp^6t  to  the  father,  fhall 
(tlfo  take  place  with  refpedt  to  the  paternal  grand- 
father. 

As  to  the  mother,  fhe  fliajlbe  bound  to  execute, 
in  favour  of  her  fons,  a  donation  on  account  of  the  niipr 
rials,  in  aU  the  cafts  in  which  (he  is  obliged  to  little 
a  portion  to  her  4aughtcrs.     See  above,  tit.  IV.  art.  I^ 

§  34t 

III.  The  donation  on  account  of  the  nuptials  may 
alfo  be  promifed^  and  made  by  a  ftr^nger.  But  when 
he  fhall  not  have  done  it  with  an  intention  of  making 
9  gift,  and  v^hen  the  father  ih^U  not  be  in  a  condition 
ta  prove  that  fuch  was  his  intention  *,  he  msiy  intent 
againft  the  farther  an  aftion  for  siffairs  done,  which, 
turned  to  hi?  advs^ntaige  -f,  in  order  to  be  dilengaged 
from  his  promife,  or  to  be  reimburfed,  if  he  have  al- 
ready p^  the  fum  agreed  'it\  (Hq  dgn^tion,  on  ac  <> 
count  of  the  nuptis^^s^ 

If  tlie  father,  or  a  ftranger,  promife  to  make  to  the 
wife  a  donation  on  account  of  the  nuptials,  out  of 
their  own  nM)nGy,  it  fhiall  be  valid,  even  though  the 
hulband  were  ahfent^  a^nd  liad  no  knQ>yledge  of  tliCL 
ligreemev. 

•  Animus  donandu 

f  Adionem  ncgoticrum  gedoram  et  de  in  rem  vcrfo. 

Vov.  1/  A^.  Six  9^ 
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The  donation  on  account  of  the  nuptials  can  onlf 
be  made  in  favour  of  lawful  wives-,  wherefore  a 
concubine,  even  though  fhe  were  married  with  the 
left  hand,  cannot  claim  the  donation  on  account  of 
the  nuptials,  nor  its  privileges  \  but  (he  muft  be  fa^ 
tisfied  with  what  is  promifed  to  her  by  her  huiband. 
See  above,  tit,  III.  art,  3,  §  60. 

$116. 
When  the  hulband  marries  a  fecond  time,  the  dona« 
tion  on  account  of  the  nuptials,  in  favour  of  the  fe* 
cond  wife,  cannot  go  higher,  than  the  portion  of  the 
child  of  the  firft  marriage,  who  has  the  fmalleft  for-, 
tune  -,  and  what  fhe  receives  more,  Ihall  be  divided  a- 
mong  the  children  of  the  firft  marriage.  See  above, 
tit.  Ill,  §  10. 

It  is  not  neccflary  that  what  is  granted  by  the  dona* 
tion  on  account  of  the  nuptials,  be  equal  to  the  por- 
tion, and  the  thing  depends  folely  on  the  good-will 
of  thofe  who  make  the  donation.  Moreover,  neither 
the  hufband  nor  the  wife  is  bound  to  get  it  recorded 
in  a  court  of  judicature,  even  though  it  fliould  ex-t 
cecd  the  fum  of  five  hundred  ducats, 

But  if  fuch  a  donation  be  made  to  defraud  credi- 
tors, or  if  the  children  be  thereby  wronged  of  their 
legitim,  there  -  would  be  ground  for  the  Paulian  ac- 
tion *,  or  for  the  Qbj^6^io^  for  undutifulnefs  f . 

S  118. 
The  wife  acquires,  by  the  donation  on  account  of 
the  nuptials,  neither  the  property  nor  the  adminiftra* 
tion  of  what  conftjtvtps  tl^e  gbjeft  of  it  :J; ;  but  it 

*  Aftlo  Paaliana.  f  Querela  inoficiofa  doi^ationis. 

^  Gcgenvern^xchtnifs,  or  Wiedcrlage, 


ttisdces  a  part  of  the  donor's  inheritance,  who  prefervos 
the  property  of  it ',  even  though  he  fliould  have  de^ 
livered  it  to  the  wife,  and  the  aditiiniftration  of  it  had 
been  granted  to  her. 

§  119. 

Ncverthelefs  the  wife  acquires,  by  the.  donation  oa 
account  of  the  nuptials,  a  tacit  hypothec  on  her  hui^ 
band's  other  efiedts,  from  the  day  of  the  marriage  \ 
or,  if  the  donation  be '  made  only  after  the  nuptials> 
from  the  day  it  was  made. 

if  he  happen  then  to  alienate  the  fortune  granted 
by  the  donation,  on  account  of  the  nuptials,  it  would 
go  to  the  poflefibr,  with  the  burden  of  this  hypothec, 
unlefs  the  wife  had  confented  to  the  alienation.  But, 
with  refpcdt  to  what  is  rcquifite  to  render  her  confenc 
Valid,  we  refer  to  what  is  ordained  above,  tit.  IV. 
art.  L  §  65^  n.  7.  on  the  fubjedt  of  the  alienation  of 
the  portion,  and  which,  our  will  is,  (hall  equally,  take 
place  concerning  the  alienation  of  the  fortune  granted 
by  the  donation  on  account  of  the  nuptials. 

When  the  objeft  of  the  donation  on  account  of 
the  nuptials  confiits  in  moveable  efxecls,  the  hufband 
may  alienate  them,  and  the  wif(^acquires  only  a  tacic 
hypothec  on  her  hulband^s  efiects. 

i  120* 

One  who  has  made  a  donation  on  account  of  the 
nuptials,  acquires,  after  the  diffolution  of  the  marri- 
age^ all  the  aftions  competent  to  thofe  who  have  fettled 
a  portion*    Sc©  above,  rit.  IV.  art.  I.  §  79. 

§  121. 

Wliat  conilitutes  the  obje&  of  the  donation  on  ac- 
count of  the  nuptials,  cannot  then  ufually  be  rede- 
manded  during  the  marriage.  Neverthelefs  this  rule 
admits  fome  exceptions,  in  the  cafes  following. 

I.)  If  the  hufband  begin  tofquander  what  was  gi- 
ven  by  the  donation  on  account  of  the  nuptials ;  in 

A  a  2  which 
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■which  cafe  the  wife  may  oblige  the  hufband  to  Icare 
her  the  adminiftration,  both  of  the  portion  and  of 
.\vhat  was  given  by  the  donation  on  account  of  the 
nuptials,  provided  flie  maintain  her  hufband  and  his 
family. 

2.)  If  the  hulband^s  effcfts  happen  to  be  confifca- 
ted,  the  wife  Ihall  get  reftitution  of  all  that  is  due  to 
her,  namely,  the  dotal  and  paraphernal  efFefts,  and 
thofe  which  are  called  receptitia  \  and  (he  fhall  have 
her  dowery,  the  prefent  made  the  day  after  the  nup- 
tials, as  alio  what  was  given  her  for  her  fecurlty  by 
the  donation  on  account  of  the  nuptials  \  and  this 
laft  arncle  fhall  be  left  her  as  long  as  fhe  lives. 

§   122. 

In  a  competitioh  for  the  hufband*s  effedts,  the  wife 
fhall  be  ranked,  with  refpeft  to  the  tacit  hypothec 
mentioned,  in  the  fifth  tlals. 

Unlefs  the  donation  on  account  of  the  nuptials  be 
regiftered  in  the  record  of  hypothecs,  or  mortgages  \ 
in  which  cafe  Ihe  fhall  be  ranked  in  the  third  clafs. 

§  123. 

The  donation  on  account  of  the  nuptials  docs  not 
take  place, 

I.)  When  the  marriage  is  not  completed. 

2.)  When  the  huiband  dies  before  the  nuptial  be- 
iiedidion.   See  above,  tit.  III.  §  26. 

3.)  When  the  marriage  is  declared  null.  See  a^ 
bove,  tit.  in.  art.  1.  §  34.  at  the  end. 

4.)  When  the  marriage  is  annulled  for  a  fault  com* 
mitted  by  the  wife.     Sec  tit.  III.  art.  L  §  38. 

5.)  When  the  wife  confents  to  the  alienation,  in 
the  manner  prefcribed  in  tit.  IV.  art.  I.  §  6^.  fhe  lo- 
fe3  the  hypothec  on  the  fubjeft  alienated,  but  fhe  re- 
tarn^  her  right  of  hypothec  upon  her  hufband's  other 
clefts . 
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This  donation  On  account  of  (the  nuppals  differs 
entirely  from  the  donation  at  the  efpoufals,  or  wed- 
ding-prefents.  By  a  donation  at  the  efpoufals  is  un« 
derftood,  thofe  prefents  which  the  bridegroom  and 
bride  make  to  each  other  when  they  are  betrothed^ 
and  exchange  rings,  or  thofe  mutual  gifts  which  they 
make  to  each  other  in  money,  or  value,  after  the  e^ 
fpoufals,  in  teitimony  of  a  reciprocal  afie£bion. 

The  difference  confifts, 

I.)  In  this,  that  the  donation  on  account  of  the 
nuptials  may  be  made  after  the  completion  of  the  mar- 
riage, whereas  the  donation  at  the  efpoufals  can  only 
be  made  before  the  marriage. 

2.)  The  firft  is  made  for  the  fecurity  of  the  portion, 
and  the  other  to  give  a  token  of  one's  affedion. 

3.)  The  huiband  preferves  his  right  of  property, 
in  what  is  given  by  the  donation  on  account  of  the 
nuptials,  this  fubjedt  being  engaged  to  the  wife  only, 
to  ferve  as  a  fecurity  for  her  portion ;  whereas,  by  the 
donation  at  the  efpoufals,  the  wife  acquires  the  pro^ 
perty  of  what  is  given,  in  fuch  manner  that  fhe  may 
even  fettle  it  to  herfelf  for  a  portion. 

If  the  bride  lend  her  bridegroom  money  to  enable 
him  to  defray  the  charges  of  the  wedding,  pay  his 
debts,  continue  his  commerce,  &r*  without  taking 
an  obligation,  fhe  fhall  be  ranked  in  the  fixth  clafs, 
when  there  is  a  competition  of  creditors  :  but  if  (he 
took  an  obligation,  fhe  (hall  only  be  ranked  among 
the  creditors  by  note  or  hand-writing. 

Moreover,  if  (he  give  her  fortune  for  the  acqui* 
fition  of  a  fubjed,  if  that  fubjed  be  in  effcdt  bought, 
and  if  the  bridegroom  caufe  it  to  be  recorded  in  the 
regifter  of  hypothecs,  or  mortgages,  that  the  fubje<5t 
was  purchafed  with  the  bride's  money,  (he  (hall  be- 
ranked  in  the  firft  clafs. 

ART. 


1^0  Part  t.    Book  tt« 


A    R    T.      V. 

Of  the  ddwery. 
(De  dotaUtio.) 

%  125. 
t  T  is  an  ancient  cuftom,  chiefly  in  ufe  among  the 
nobility  and  gentry,  to  fettle  a  dowery  in  favour  of 
widows,  to  come  in  place  of  a  portion,  and  of  what 
is  given  by  the  donation  on  account  of  the  nuptials, 
which  they  might  exaft,  except  this  were  done  after 
the  diflTolution  of  the  marriage. 

This  dowery  Confifts  ufually  in  the  double  of 
the  intcreft  of  the  portion,  namely,  ten  per  cent 4 
which  is  paid  off  the  portion,  and  off  what  is  given 
by  the  donation  on  account  of  the  nuptials,  during 
all  the  widow's  lifetime,  provided  ihe  continue  in 
widowhood :  on  the  oth^  fide,  the  huiband  and  his 
heirs  retain  the  property  of  the  portion,  and  of  what 
is  given  by  the  donation  on  account  of  the  nuptials. 

The  dowery  may,  by  agreement,  be  greater  or  lefs  2 
but  if  it  be  made  to  exceed  ten  p&  cent,  and  if  the 
creditors  (hould  fufier  prejudice  by  it,  or  the  chil- 
dren Ihould  thereby  be  wronged  of  their  legitim,  the 
dowery  fhall  be  reduced  to  double  the  intereft* 

If  a  dowery  be  agreed  upon  in  a  general  manner, 
and  the  hufband  in  his  lifetime  do  not  determine  the 
fum,  it  ihall  always  amount  to  the  double  of  the  vx* 
tereft* 

§  127. 

The  dowery  may  be  fettled,  either  before  or  after 
the  nuptials,  either  by  a  covenant,  or  even  by  deli<» 
very. 

S 128. 
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§  ia8. 
All  fuch  as  may  fettle  a  portion,  may  likewife  agree 
on  a  dowcry,  (^c.  \  confequently  not  only  the  hufband, 
or  his  father,  but  even  llrangers,  may  enter  into  ar* 
ticles  on  this  head.  See  above>  tit,  lY.  art.  L  §  23. 
and  following. 

But  the  dowery  fuppofes, 

I.)  That  there  is  a  fettlement  of  a  portion,  and  that 
it  was  really  paid  to  the  hulband.  As  to  the  proof 
that  it  was  really  paid,  that  has  been  treated  in  the 
Fred.  Code,  p.  299.  §  78.  So  if  there  were  no  fettle- 
ment of  a  portion,  the  wife  can  exaft  no  dowery,  even 
though  fhe  Ihould  oflfer  to  the  heirs  the  portion  with 
intercft. 

If  no  portion  were  promifed  to  the  hulband,  and 
if,  notwithftanding,  he  ihould  agree  on  a  dowery  in 
favour  of  his  wife,  it  (hall  be  valid,  by  virtue  of  the 
Agreement ;  but  it  (hall  not  have  the  privilege  of  a 
dowery. 

That  the  dowery  may  fubfift.  It  is  requifite, 
2..)  That  the  marriage  be  completed  by  the  nup- 
tial benediftion.  If  then  the  bridegroom  happen  to 
die  before  the  nuptial  benediftion,  the  bride  can  only 
redemand  her  portion,  even  though  there  might  have 
been  carnal  correfpondence.     See  tit.  III.  §  26, 

§131- 
The  dowery  may  confift  in  moveables  or  immove- 
ables ;  in  things  corporeal  or  incorppreal ;  and  even 
in  fiefs,  without  any  neceflity  of  requiring  the  con- 
fen  t  either  of  the  direft  fuperior  or  of  the  agnats :  nc- 
verthelefs,  either  of  them  fhall  have  liberty,  in  time 
of  the  vacancy  of  a  fief,  to  reduce  the  dowery,  by 
returning  to  the  widow,  to  belong  to  her  in  full  pro- 
perty, the  portion  which  fhe  brought  to  her  hulband, 

as 
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as  well  as  what  was  given  him  by  the  donation  on  ac« 
count  of  the  nuptials. 

But  the  confent  both  of  the  dire£k  fuperior,  and  of 
the  agnats  is  necefiary) 

I.)  If  no  portion  has  been  promifed,  or  if  it  has 
not  been  paid  to  the  huiband ; 

2.)  And  when  a  vaflkl  gives  to  a  (hanger,  and  not 
to  his  own  daughter,  a  portion  or  a  dowerjr^ 

§  132. 
It  is  not  allowable  to  fecure  the  dowery  upon  feofF. 
ments  in  truft ;  and  indeed  the  heirs-feoffees  in  truft 
Iball  not  be  bound  to  pay  it  to  the  widow,  unlefs  they 
•were  at  the  fame  time  the  heirs  of  the  perfon  who 
granted  the  dowery. 

§  133- 
If  the  dowery  confift  in  an  immoveable  fubjedl,  the 

widow  does  not  acquire  the  property  of  it,  but  only 
ijie  ufufruft  i  and  whatever  be  the  rule  with  refpeft  to 
the  ufufhjft,  the  fame  is  to  be  obferved  with  refpeft  to 
the  dowery,  excepting  the  fecurity,  which  is  not  requi- 
red of  the  widow.  So  the  widow  enjoys  all  the  fruits 
which  belonged  by  right  to  an  ufufruftuary,  fuch  as 
the  right  of  pafturage,  the  right  of  fattening  hogs  *, 
wood  for  her  family,  (but  not  for  falc),  the  right 
called  fines  on  entries,  Csfr . ;  but  (he  cannot  claim  fifh- 
iiigs,  huntings,  jurlfdictions,  rights  of  patronage  and 
toll,  treafures  which  might  have  been  dug  up,  and 
other  royalties,  and  efpecially  mines  and  minerals ; 
unlefs  it  have  been  e^prefsly  declare^  that  thefe  arti- 
cles ftiQuld  be  comprehended  in  the  dowery,  or  unleft 
the  general  claufe,  with  all  the  royalties  which  hold 
q(  it,  were  inierted  in  the  contraft. 

|.)  The  widow  acquires  by  tliis  dowery  a  tacit  hyv 

pothcc, 
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^othec,  to  which  is  joined  a  perfonal  privilege;  where- 
fore, if  ther^  be  a  competition  of  creditors,  flie  (hall 
be  ranked  in  the  fourth  dafs ;  unlefs  ihe  has  caufed 
the  dowcry  to  be  xiegiftered  in  the  record  of  hypothecs 
or  mortg^es^  in  which  cafe  ihe.  fhall  be  ranked  in  the 
third  ckfs. 

2 . )  If  the  wife  become  furety  for  her  hulband,  the 
fecurity  can  conM  neither  in  the  portion  nor  in  the 
dowery ;  and  indeed  the  fecurity  which  fhall  confift  in 
thefe  things,  fhall  be  null  in  law,  without  the  neceffity 
of  pleading  the  exception  of  the  Velleian  decree. 

3.)  The  widow,  to  obtain  her  dowery,  has  right  to 
all  the  aftions  which  fhe  may  plead  in  favour  of  her 
portion.    See  tit.  IV^  lut.  L  $  79. 

4.)  The  widow  has  liberty  to  accept  the  dowery,  or 
to  make  choice  of  the  portion,  and  of  what  is  granted 
by  the  donation  on  account  of  the  nuptials.  This 
fball  take  place  even  though  the  dowery  were  regula- 
ted with  her  own  confent. 

Bur  when  fhe  fhall  once  have  chofen,  Ihe  cannot 
afterward  retraft.  If  fhe  happen  to  die  before  having 
made  the  choice,  her  heirs  can  demand  only  the  por- 
tion with  intereil  after  her  death. 

5.)  The  heirs  of  the  granter  of  the  dowery  can 
make  no  alteration  in  what  has  been  agreed  on  that 
head ;  and  if  there  were  nothing  fettled^  they  cannot, 
inftead  of  refloring  her  porrion,  and  what  has  been 

S ranted  by  the  nuptial  donation,  pretend  to  fettle  a 
ow^ry,  and  oblige  the  widow  to  be  fatisfied  with  it. 
6.)  When  the  laws  grant  to  the  widow  the  portion 
coiled  ftaMaria^  or  when  the  hufband  has  given  her 
any  thing  by  his  will,  fhe  is  at  liberty  to  avail  herfelf 
of  thofe  benefadions,  and  to  renounce  either  the 
dowery,  or  the  portion,  and  what  is  granted  by  the 
donation  on  account  of  the  nuptials. 

Vol.  I,  Bh  S  135* 
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§  135- 
The  dowery  ceafcs  and  comes  to  an  end, 

I.)  By  the  deach  of  the  widow  : 

2.)  If  (he  marry  agaiiiy  and  if,  by  tlie  oontraA  oi^ 
marriage,  thepe  be  nothing  agreed  on  that  head  which> 
may  intitle  her  to  keep  the  dowery : 
.    3.)  If  Ihe  give  occafion  for  a  divorce : 

4.)  If  fhe  be  condemned  for  a  crime,  even^  though"^ 
file  Ihould  obtain  letters  of  pardon : 

5.)  If  fhe  have  ruined  the  fortune,  or  even  have 
alienated  it,  and  yielded  it  to  a  third  perfon: 

6.)  If  the  dowery  fhould  perifh  by  mere  chance,  as 
by  an  earthquake  : 

7.)  If  fhe  chufe  the  portion,  and  what  was  grant- 
ed her  by  the  donation  on  account  of  the  nuptials,,  of 
the  portion  called  ftatutariay  or  what  was  left  her  in- 
legacy  by  will.     See  the  preceding  fedion. 

8.)  If  fhe  have  fuffered  thirty  years  to  ekipfe  with- 
out afking  the  dowery, 

9.)  Or  if  fhe  have  not  aflced  it  during  her  life. 

I  o. )  A  widow  does  not  lofe  her  dowery  becaufe  fhe 
has  entered  into  a  convent.     But, 

II.)  When  fhe  leads  a  licentious  life,  and  has  even* 
allowed  herfelf  to  be  debauched,  fhe  lofes  her  dowery ; 
in  which  cafe>  however,  her  portion  is  to  be  reflored* 
to  her. 

S  136- 

The  widow  fhall  be  put  in  pofleflion  of  her  dowery^ 
eonfifling  in  an  immovej^le  fubjeft,  with  all  the  fruits 
which  were  annexed  to  it  at  her  hulband's  death,, 
within  the  fpace  of  four  weeks,  to  be  reckoned  from- 
his  deceafe.  ^  As  to  the  civil  fnsips,  they  fhall  be  di- 
vided proportionally  between  the  widow  and  the  heirs- 
of  the  granter. 

When  the  dowery  fhall  come  to  an  end,  the  fame 

method  fhall  be  ufed  with  regard  to  the  fruits  of  the 

taft  year,'  and  the  cxpenfes  laid  out  by  the  widow,  as 

A  witb 
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frith  rcfpcft  to  the  portion.    Sec  above^  §  77.  78. 
iand  followiag. 

§  137- 
The  dowerjr  dificrs  from  dxe  donation  on  account  of 

the  nuptials^ 

I.)  In  this,  that  theiatter  is  made  for  the  fecurity 
of  the  portion,  whereas  the  dowery  caufes  the  portion 
to  ceafe,  and  abforbs  it. 

2.)  In  this,  that  the  heirs  of  the  hufband,  when  the 
portion  has  been  really  paid  to  him,  are  obliged  tx> 
fettle  a  donation  on  account  of  the  nuptials,  but  not 
a  dowery. 

3.)  lo  this,  that  the  widow  has^  with  refpeft  to 
what  was  given  by  the  donation  on  account  of  the 
nuptials,  only  a  tacit  hypothec ;  and  that  Ihe  has  on 
the  dowery,  befides  the  hypothec,  a  perfonial  privi- 
lege. 


ART.      VL 

Of  the  prefent  made  the  day  after  the  nuptials^  called 

Morgeog^be^ 

5  138^ 

D  Y  Morgengabe  we  underftand  the  prefcnt  which  the 
hufband  makes  to  his  wife  the  day  after  the  nup- 
tials for  her  pocket^expenfes  *,  which  may  confift  in 
money  or  in  value.  This  prefent  may  be  made  to  the 
wife  by  her  hulband,  even  though  he  (hould  marry  a 
widow :  but  the  wife  never  makes  fuch  a  prefent  to 
the  hufband,  even  though  he  fliould  be  married  for 
the  firft  time. 

S  139- 
This  prefent  may  be  promifed  by  an  exprefs  agree- 

•  Spielgeld. 

B  b  ^  ,         .  ment. 
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ment,  or  it  may  be  made  by  real  delivery*   Both  maf 
be  made  after  the  nuptisds. 

But  if  by  the  contra£k  of  marriage  this  prefent; 
fliould  not  be  agreed  upon,  the  hufband  fliaU  not  be 
bound  to  make  it  after  the  nuptiab. 

S  HO. 

Thofe  who  can  fettle  the  M$rgef^abe  are, 

xO  The  huiband,  who  may  give  it  out  of  his  own 
proper  fortune ; 

2.)  The  father,  who  is  obliged  to  give  fureties  with 
regard  to  this  prefent,  in  the  fame  way  that  he  is 
bound  to  give  them  with  refpeft  to  the  portion ; 

3.)  And  a  ftranger,  by  whiqh  ^e  underftand  alfo 
the  mother  and  brothers^ ' 

S  HI- 

When  the  Morgengabe  has  been  delivered  to  the 

wife,  fhe  obtains  the  property  of  it,  and  can  difpofc 
of  it  at  her  pleafur^. 

If  it  be  agreed  that  the  intereft  of  it  fhall  be  paid,^ 
neither  Ihe  nor  her  heirs  can  demand  the  property  till 
after  the  difTolution  of  the  marriage. 

The  wife  acquires,  with  regard  to  the  Morgengabe^  % 
tacit  hypothec  Upon  her  hufband's  cffefts,  from  the 
day  that  it  was  agreed  xipon  and  fettled. 

But  the  wife  has  no  perfonal  privilege  on  this  head  5 
wherefore  alfo  fhe  Ihall  be  ranked,  it  there  happen  a 
competition  of  creditors,  only  in  the  fifth  clals  :  but 
if  the  Morgengabe  exiil  in  kind,  fhe  fhall  be  ranked  in 
the  firfl  clafs :  if  it  no  longer  exifl,  and  if  it  have 
been  regiflered  in  the  record  of  Morgengabe^  the  wife 
fhall  be  ranked  in  the  third  clafs. 

•The  wife  may  ufe  the  Morgengabe  as  a  fecurity  for 
her  hufband,  which  fhall  not  deprive  her  of  the  bene- 
fit of  the  Vcllcian  decree, 

§  143- 


r     - 
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S  143- 
The  Morgengabe  never  returns  to  the  hufband,  nor  tq 

\a%  heirs,  eVen  though  the  marriage  fhould  be  decU^ 

rpd  null,  or  fhould  be  dilTolved  by  the  wife's  fault. 

ART.      VII. 

Of  the  fucceffion  of  the  married  perfonSy  in  fo  far  as  it  i^ 
regulated  hy  the  marriage-articles. 

S  144- 
TTHough  it  beenafted  hy  the  Roman  laws,  that  pro- 

miies  concerning  a  future  fuccefllon,  as  well  a^ 
fettlements  with  refpedt  to  the  fucceffion  pf  living 
perfons,  (hall  be  invalid,  we  have  however  already 
ordsuned  above,  tit.  IV.  §  8.  that  when,  for  the  fu- 
ture, married  perfons  fhall  mutually  agree  concern- 
ing their  fucceilions,  and  ihall  fettle  them  in  the  mar- 
riage-articles, fuch  kind  of  deeds  ihall  be  valid  vi 
paSij  by  virtue  of  the  agreement ;  but  that  they  can 
never  be  regarded  as  fettlements  by  will,  even  though 
the  words  Tafi  will  fhould  be  ufed  in  them. 

We  have  in  confcqucnce  further  decreed,  that  after 
the  contract  of  marriage  has  been  figned  by  the  par- 
ties concerned,  and  they  have  acknowledged  that  it 
contains  their  intentions,  whatever  is  fettled  with  re- 
fpeft  to  their  fucceffions,  (hall  h4ve  its  plenary  and  full 
^fFeft,  and  be  valid ;  without  even  the  ncceffity  of  ad- 
mitting two  witnefles,  who  fhall  not  be  of  ufe,  but  in 
cafe  that,  cither  of  the  parties  happening  to  deny  their 
fubfcription,  one  were  obliged  to  bring  a  proof  of  it. 

Whence  it  follows,  that  none  of  the  two  parties 
can  ^etradt  from  what  has  been  agreed  by  the  contra6t 
of  marriage,  nor  revoke  by  will  what  has  there  been 
ftipulated  with  refped  to  their  fucceffion. 

ART. 
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ART.      vm. 

Of  the  portion  calkd  Statutaria. 

JT  is  ufual  in  fcveral  of  our  provinces,  by  virtue  of 
particular  ftatiites,  that  the  furviving  fpoufe  fuc- 
ceeds  to  the  half  of  the  effefts  common  to  both  Ipou- 
fes :  that  is  to  fay,  a  mafs  is  made  of  the  efFefts,  both 
of  the  furviving  and  deceafed  lpoufe>  of  which  the 
half  belongs  to  the  furvivor.  It  is  this  half  which  i$ 
called  portio  fiatutaria. 

But  this  portion  only  takes  place  when  there  is 
neither  contraA  of  marriiagc  nor  dotal  covenants  •,  for, 
if  there  be  any,  the  furviving  fpoufe  is  bound  to  be 
fatisfied  with  what  has  been  ftipulated,  and  is  not  at 
liberty  to  chufe  the  portion  mentioned,  in  place  of 
what  has  been  fettled  by  the  contraft  of  marriage ; 
unlefs  the  choice  were  exprefsly  referved  in  the  mar^ 
riage-articles. 

S  148. 

Moreover  nobles,  as  well  as  commoners,  may  ex- 
a£t  this  portion^ 

§  149- 
But  in  order  to  have  a  right  to  exadi:  this  portion^ 

I.)  There  muft  be  a  real  and  lawful  marriage ;  lb 
that  fuch  a$  have  cgntrafbed  a  prohibited,  or  a  left-^ 
h^nd  marria^  cannot  claim  this  portion  \ 

2.)  The  marriage  muft  be  co^ipleted  by  the  nuptial 
ibenedidbion  •,  fo  that  as  foon  as  the  marriage  is  cele- 
brated, the  wife  has  a  right  to  this  portion,  even 
though  the  huiband  ihould  die  before  confummating 
the  marriage. 

3O  As 
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^.)  Astoefpoufed  pcrfons,  they  cannot  exad  it, 
if  one  6f  them  die  before  the  nuptial  benediftion  > 
which  is  to  be  ohferved,  even  though  carnal  conver- 
lation  had  mtervened^ 

§  15a 
According  to  the  ft^tutes,  the  furviving  Ipoufe  fuc- 
ceeds  then  to  the  half  of  the  efFefts  of  both  fpoufes, 
moveable  or  immoveable.  This  fpoufe  would  have 
this  half,  though  nothing  were  brought  in  marriage 
by  fuch  fpoufe,  or  though  fuch  fpoufe  ftiould  have  no 
fortune^ 

As  the  whole  efFefts  of  the  furvivor  are  to  be 
brought  to  the  mafs,  under  the  wife's  eftefts  are  com- 
prehended her  paraphernalia,  what  are  called  recepti-^ 
$ia^  the  nuptial  prelent,  or  Morgengabe^  &c. ;  as  alfa 
doaths,  jicwels,  linen^  her  favings,  &c, ;  but  n6t  the 
year  of  grace. 

The  hufband  brings  to  it  his  fortune,  and  even  hi^ 
wages,  as  far  as  they  are  due  at  the  wife's  death ;  but 
hot  the  niafculinc  fiefs,  nor  the  family-feoJffments  in 
truft. 

To  form  the  portion  regulated  by  the  ftatutes,  all 
the  debts  due  to  the  fpouies  muft  be  comprehended 
in  it,  and  the  actions  arifmg  from  them  •,  ^ven  though 
the  debts  Ihould  only  be  contrafted  conditionally,,  and 
the  condition  fhould  not  exift  till  after  the  death  of 
<)ne  of  the  parties. 

ft  is  the  fame  with  relpeft  to  debts  due  to  them  out 
of  the  country,  which  are  annexed  to  the  perfon,  and 
arc  confequently  to  be  fettled  according  to  the  laws  of 
the  place  where  the  fpoufe  died.  But  it  is  not  the 
fame  with  refpeft  to  fubjeds  fituated  out  of  the  pro-' 
vince,  with  regard  to  which  the  ftatutes  of  the  places' 
where  they  are  fituated  muft  be  followed. 

All  fucceffions  which  have  fallen  to  the  furvivor 

make 
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make  a  part  of  the  mafs,  even  though  they  fliould  not 
yet  be  divided.  Neither  is  it  allowable  to  renouriccf 
them  fraudulently,  and  to  the  prejudice  of  the  por-^ 
don  regulated  by  the  ilatutes.     Sec  §  154. 

$  152. 
It  is  a  thing  paft  contradi&ion,  that  to  clear  the  mafs 
of  the  common  efFe£ts,  the  debts  of  the  fpoufes  are  to 
be  deducted  fron)  it ;  under  which  are  comprehended, 
fervants  w^es,  and  funeral  expenfes  of  the  (jpouie 
juft  dead,  and  not  of  the  furvivor,  even  though  t^c 
lurvivor  fhould  happen  to  die  the  fame  day.  But 
debts  contrafted  at  play  ihall  not  be  dedufted  from  it, 
even  though  they  fliould  have  been  turned  into  bonds 
or  bills. 

The  furvi^r  may  then,  demand  the  half  of  the  mafs 
of  the  common  efFefts  as  his  property.  The  other  half 
falls  to  the  children  and  heirs  of  the  defund,  or, 
failing  them,  to  the  exchequer.         ^ 

§  154- 
And  as  it  is  by  virtue  of  the  laws  and  ftatutes  that 

this  half  is  due  to  the  furvivor,  none  of  the  fpoufes 

can  revoke  nor  diminifh  it,  nor  make  any  fettlement 

to  the  prejudice  of  it. 

I.)  So  none  of  the  fpoufes  can  alienate  their  fortune. 

2.)  Nor  employ  their  ready  moncyinthe  purchafe  of 
a  mafculine  fief,  or  of  a  family-feoffment  in  truft. 

3.)  Nor  grant  a  family-fief  on  their  fubje&s  or 
eftate. 

4.)  Neither  can  they  diminifh  this  half  by  a  tefta- 
mentary  fettlement,  unlcfs  the  furvivor  were  inform- 
ed, that  by  the  deceafed  fpoufe's  will  it  is  infringed, 
and,  neverthelefs,  fliould  exprefsly  confent  to  that  fet- 
tlement. That  fettlement  fliall  alfo  have  its  effe£t, 
when  the  furvivor  fliall  once  have  accepted  the  will^ 

5.)  Neither  can  this  half  be  aiigmented  by  will  ^  and 

if 
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if  there  be  a  legacy  made  in  it  to  the  furvivor,  fuch 
fikrvivor  ihall  be  bound  to  be  anfwerable  for  it. 

6.)  Neither  can  the  fpoufe  predeceafing  eftimate 
their  effefts,  in  order  to  fervc  for  a  foundation  to  their 
divifion ;  but  the  furvivor  Ihall  have  a  right  to  re- 
quire another  eftimate  to  be  put  upon  them. 

7.)  Neither  is  it  our  will  that  any  of  the  fpoufes 
fhould  hav^  liberty  to  renoij^ce  fuccefllions  falling  to 
them,  evi^h  though  the  renunciation  fhould  be  made 
in  favour  of  the  children. 

"But  we  extend  this  prohibition  only  to  the  cafe  in 
which  a  renunciation  is  made  to  defraud  this  half, 
and  with  an  intention  to  deprive  the  furvivor  of  it,  in 
whole,  or  in  part. 

For  we  do  not  intend  to  deprive  the  ipoufes  of  the 
liberty  of  difpofing  of  their  cffefts,  whether  through 
neceffity,  or  for  their  own  advantage,  or  their  plea- 
fure,  or  to  exercife  their  liberality  and  gratitude,  nor 
to  ftraiten  them  fo  that  they  cannot  alienate  certain 
things,  efpecially  if  they  be  of  little  importance; 
-and  this  fo  much  the  lefe,  that,  at  the  utmoft,  this 
half  can  o.nly  be  cxaded  out  of  the  fortune  exifting 
at  the  time  of  the  fpoufe's  deceafe. 

§  156. 

^ut  to  avoid  long  difcuffions  for  difcovering  whe- 
ther the  alienation,  or  difpofal,  has  been  made  to  the 
prejudice  of  this  portion ;  we  enadk  and  ordain,  tlut 
the  lettlemcnt  Ihall  not  be  reckoned  as  made  to  the 
prejudice  of  this  portion,  unlefs  the  perlbn  to  whofe 
advantage  it  was  made,  Ihall  know,  or  believe,  that 
it  was  indeed  made  to  the  prejudice  of  this  portion, 
and  with  an  intention  to  diminifh  it.  If  there  be  no 
other  way  of  bringing  this  proof,  recourfe  may  be 
had  to  the  oath  of  party,  for  difcovering  of  the 
truth. 

Vol.  L  C  c  S  '57* 
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S  157- 
If  it  be  proved,   that  the  alienation  was  made  vo^ 

defraud  this  portion^  the  heir  Ihall  be  bound  to  bring. 

to  the  mafs  of  their  common  effe&s  the  things  aUena- . 

ted,  as  if  they  were  ftill  among  the  defund*s  efiedb. 

But  they  have  no  recourie  againlt  thofe  in  whofe  favouF 

the  defund  has  alienated  them;    for  in  quality  of 

heirs  they  are  bound  to  warrant  the  dcfund's  deeds. 

The  ftatmes,  by  fettling  this  portion,^  had  no  viev 
of  eftablifhing  a  community  of  goods.  Whence  it 
follows,  that  the  rights  arifing  from  a  community  of 
goods  are  not  applicable  to  this  portion; 

S  159- 
Neither  is  this  portion  a  fucceffion  properly  fo  call- 
ed, nor  a  fucceffion  to  all  the  defund^s  rights,  -  but 
only  a  profit,  a  gain,  which  the  ftatutes  grant  to  the 
furvivor.  Wherefore  neither  the  creditors,  nor  heirs 
of  the  def\in<fl,  have  any  aftion  againft  the  furvivor^. 
in  quality  of  heir  by  the  ftatutes  ;  but  they  may  only 
profecute  the  other  real  heirs  of  the  defunft. 

§  160. 
The  furvivor  and  his  heirs  are  intitled,  with  regard^ 
to  this  portion,  to  the  aftiort  called  cor^Slio  ex  lege^! 
againft  the  heirs  of  the  defunft  fpoufe,.  and  failing 
them  againft  the  exchequer ;  fo  that  they  are  obliged 
to  deliver  the  half  of  all  the  common  effefts. 

This  aftion  ufually  cannot  be  intented  tiH  after  the 
diffolution  of  the  marriage.  Here,  however,  are 
fome  cafes,,  in  which  the  portion  in  queflion  may  be 
exafted  even  during  the  marriage.- 

I.)  When  the  hulband's  e&tts  happen  to  be  con- 
fifcated  on  account  of  a  crime,  and  that  even  though 
k  were  for  the  crime  of  high  treafon. 

a.)  W  hen  one  of  the  fpoufcs  demands  this  portion. 

Oft' 
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{OT  a  part  of  it,  for  the  maintenance  of  a  father  or 
inotker  who  have  fallen  into  poverty. 

3-)  Wh6n  one  o(  the  fpoufes  fquanders  their  for- 
•Moe,  and  when  it  is  to  be  dceaded  that  there  will  re- 
main nothing  for  this  portion,  in  which  cafe  the  other 
.^oufe  has  a  right  to  require  furety. 

§  162. 

It  IS  moreover  requifite,  that  the  furvivor  mak« 
:art  inventory,  within  the  fpace  of  fix  weeks  after  the 
death  of  the  defunft  fpoufc^  that  it  be  ujpon  oath,  that 
it  be  prefcnted  to  the  judge,  and  that,  within  fifteen 
days,  a  declaration  be  made  before  him,  whether  the 
furviv6r  intend  to  be  heir  to  the  defunftt  and  to  ex- 
jslA  the  h^lf  regulated  by  the  ftatutes,  or  intend  to 
be  fatisfied  with  their  own  proper  fortune. 

If  the  inventory  be  not  prefented  within  fix  wpeks, 
^or  the  declaration  made  within  fifteen  days,  it  fliall 
•be  reckoiied,  by  viftue  of  the  law,  that  the  fiirvi- 
v6r  is  declared  heir  according  to  the  fl:atutes  *,  ne- 
verthelefs  only  under  the  benefit  of  die  )^w,  and  of 
the  inventory  -f*. 

Our  will  is,  that  from  fuperabundance  k£  law,  the 
judges,  both  in  towns  and  villages,  fliould  advertife 
ihe  fpoufes  concerned,  that  they  are,  within  the  fpace 
of  fix  weeks,  to  make  the  inventory  upon  oath,  and 
prcfen't  it  to  them  •,  and  alfo,  to  declare  wkhin  fifteen 
days,  whether  they  intend  to  have  thie  half  regulated 
by  the  ftatutes,  or  to  be  confined  to  their  own  pro- 
per eflTe&s.  They  Ihall,  in  like  manner,  advifc  them, 
that  if  they  negleft  either  of  thele  two  things  prefcri- 
bed,  they  Ihall  be  reckoned  heirs  according  to  the  fta- 
tutes, under  the  benefit  of  the  law,  and  of  the  inven- 
tory, and  that  a  mafs  (hall  be  made  of  the  efFefts  of 
both  fpoufes,  of  which  the  furvivor  fliall  have  the 
half  after  the  debts  are  deriudted  from  it. 

•  Proheredeilatutario*        t  Sob  bcncfirio  legis  ct  inventarii. 

Cc2  ^    The 


ao4  Fart  I«    Book  IL 

The  fpace  of  Gx  weeks,  nor  that  of  fifteen  days 
.juft  mentioned,  cannot  be  prolonged  on  any  pretext^ 
and  our  will  is,  not  to  reftore  thofe  to  their  right  wJio 
Ihall  let  thefe  fpaces  elapfe  without  conforming  them- 
felves  to  what  has  been  jull  ordained. 

If  the  furvivor  die  within  the  fpace  of  fix  weeks,  or 
within  the  fifteen  days,  without  making  the  declara- 
tion, the  heir  {hall  be  at  liberty  to  determine  within 
what  ftill  remains  of  the  time  for  declaring  themfelvesi 
but  when  thofe  fpaces  are  elapfed,  if  they  have  not 
made  a  choice,  they  (hall  be  reckoned  heirs  accor- 
ding to  the  ftatutcs  *. 

When  the  furvivor  marries  again  without  fettling 
affairs  with  the  children  of  the  firft  marriage,  not  on- 
ly the  penalties  mentioned  above,  tit.  Ill,  §  24.  let.  i. 
ftiall  be  incurred,  but  fuch  furvivor  fhall  alfo  be  de- 
prived of  the  liberty  of  chufing  and  drawing  elthei: 
their  own  proper  fortune,  or  the  portion  regulated  by 
the  ftatutes ;  our  will  being,  that  in  fuch  a  cafe  the 
election  go  to  the  children,  who  may  determine  either 
to  give  the  portion  regulated  by  the  ftatutes,  or  to  al- 
low the  furvivor  to  draw  th^ir  own  proper  fortune. 

In  fine,  this  portion  cannot  be  exacted, 

I.)  When  there  are  marriage-articles  exifting.  See 
above,  §  147. 

2.)  When  the  furviving  fpoufe  has  renounced  the 
portion  regulated  by  the  ftatutes. 

3.)  Alfo  when  the  furvivor  has  made  an  election, 
and  aiked  to  draw  their  own  proper  fortune.  See  the 
preceding  fedtion. 

4.)  When  it  is  by  the  fault  of  the  furviving  fpoufe 
that  the  marriage  is  diffolved.  See  above,  tit.  IIL 
art.  I.  §38.* 

*  Heredes  fiatutarii. 

5.)  When 
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5.)  When  a  huiband  happens  to  kill  his  wife  whom 
he  finds  in  the  faft.     See  above,  §  76. 

6.)  When  the  furvivor  does  not  profecute  for  the 
murder  committed  on  the  perfon  of  the  deceafed 
i|>oufe. 

7.)  When  a  wife  marries  again  within  nine  months, 
reckoning  from  the  difl(dution  of  the  marriage,  and 
that  even  though  we  fliould  have  granted  a  difpenla- 
tion  for  it.     See  above,  tit.  III.  §  7. 

8.)  When  after  the  diflblution  of  a  marriage  a  wi- 
dow is  irregular  in  her  conduct,  and  fufFers  herfelf  to 
be  debauched,  the  hufband's  heirs  may  redemand  the 
portion  regulated  by  the  ftatutes. 

9.)  In  fine,  this  portion  does  not  take  place  when 
the  furvivor  marries  again  without  having  fettled  af- 
fairs with  the  children  of  the  firil  marriage.  See  a- 
bove,  tit.  IIL  §  24.  let.  i.  and  the  preceding  at  tho 
end. 


TITLE        V. 

Of  the  obligation  of  a  father  to  acknowledge  bis  children 

for  his  own. 

(De  agnofcendis  Uteris.) 

IT  mull  here  be  laid  down  as  a  general  rule,  Thdt 
a  man  is  to  be  fatisfied  with  moral  certainty  in  all 
cafes  where  the  nature  of  the  things  themfelves  does 
not  allow  of  proceeding  farther,  nor  of  acquiring  a 
pcrfeft  and  abfolute  certainty. 

From  this  principle  it  neceflarily  follows,  that  when 
a  child  is  born  in  lawful  wedlock,  and  comes  to  the 
foil  time,  that  is,  in  the  ninth  or  tenth  month  after 
the  nuptial  benedidion,  the  father  is  to  be  obliged  to 

acknowledge 
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acknowledge  it  for  his  own,  and  to  receive  it  a$ 

fuch. 

a)  This  (hall  take  place  even  though  the  wife 
0iould  have  tranfgrcfled  with  others  before  marriage, 
^d  though  ihe  had  born  children  to  them,  without 
the  huiband's  having  any  knowledge  of  either.  For 
^though  he  had  thereby  fufficient  grounds  for  annul- 
ling the  marriage,  that  does  not  hinder  him  from  be* 
ing  obliged  to  acknowledge  as  his  own  the  child 
born  during  the  marriage  and  to  the  fuil  time. 

b)  The  father  ihall  be  bound  co  acknowledge  this 
child  for  his  own^  even  though  the  mother,  before  or 
^ter  delivery,  or  in  her  laft  moments,  (hould  declare 
it  conceived  in  adultery;  provided  always  that  the 
huiband  have  certainly  performed  to  her  the  conju* 
gal  duty.  It  would  however  be  otherwife,  if  the  de* 
claration  were  accompanied  with  circumflances  con- 
firming its  own  truth  •,  as  if  it  were  proved  that  Ihc 
had  intrigues  with  the  man  whom  (he  declares  father 
of  the  child  j  if  it  were  found  that  they  had  written 
love-letters  to  each  other,  i^c. 

To  oblige  a  father  to  acknowledge  a  child  as  his 
own,  it  is  requifite, 

1.)  That  it  be  born  in  lawful  wedlock:  for  then 
the  prefumption  is,  that  he  is  its  father ;  and  it  would 
not  be  natural,  that  after  being  joined  to  a  perfon  by 
the  bond  of  matrimony,  to  live  always  together  and 
procreate  children,  and  after  having  performed  to  her 
the  conjugal  duty,  he  might  diibwn  the  children  of 
which  (he  is  afterward  delivered. 

2.)  It  is  requifite  that  the  children  be  born  within 
the  time  prefcribed  by  nature  for  deliveries.  Now, 
according  to  the  ordinary  courfe  of  nature,  children 
^e  born  in  the  ninth  or  tenth  month  after  the  nupr 

tials. 
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nais^  or  after  the  father's  death.  When  a  child  is 
come  to  the  time»  the  father  cannot  be  excufed  from 
acknowledging  h  as  his  own^ 

§  4-  . 
But  as  this  moral  certainty  is  only  founded  on  pre- 
emptions, it  ncceffarily  follows,  that  if  the  huflband 
have  ftronger  prefumptions  to  the  contrary,  and  well- 
grounded  fufpicions  that  he  is  not  the  father  of  the 
child,  the  matter  is  to  be  more  particularly  exa- 
mined. 

If  then  a  child  be  born  in  the  fixth,  feventh,  oi' 
righth  month  aiter  marriage,  k  fliall  be  examined 
whether  any  thing  be  wanting  to  its  perfeftion ;  aa 
examination  which  Ihall  be  made  by  calling  experien- 
ced midwives,  phyficians,  and  furgeons.  Informations' 
ihall  alfo  be  taken  of  fome  other  circumftances ;  for 
example,  if  the  woman  have  had  fufpicious  intercourfe 
with  other  men,  i^c. 

If  fuch  a  premature  child  have  all  the  pcrfcftion  of 
a  child  born  in  the  ninth  or  tenth  month,  or  if  the 
hufband  have  not  performed  the  conjugal  duty  to 
his  wife  in  the  beginning  of  the  marriage,  he  (hall  not 
be  bound  to  acknowledge  that  child  as  his  own. 

§  6- 

The  fame  fhall  be  the  cafe  when  a  woman  fliall  in- 
deed be  delivered  in  the  ninth  or  tenth  month  ^ter 
the  dtflblution  of  the  marriage,  or  after  her  hufband's- 
death ;  but  when  the  relations  (ball  offer  to  provey 
that  the  h\riband  had  not  performed  to  her  the  con- 
jpQgal  duty  even  fome  months  before  the  time  requi- 
fitc  for  his  poflibly  being  the  father  of  the  child,,  or 
when  he  was  then  abfent,  or  incapable  df  getting  thtf 
woman  with  child ;  in  which  cafe  thefe  circumftances 
are  to  be  examined. 

if  a  woman,  contrary  to  the  ordinary  courfe  of  na- 
ture^ 
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tare,  (hould  be  delivered  in  the  eleventh  month  after 
the  diflblution  of  her  marriage,  or  the  death  of  her 
hufband,  the  child  ihall  not  immediately  be  reckoned 
illegitimate,  but  it  (hall  firft  be  examined  whether  all 
its  members  be  more  vigorous  than  thofe  who  are 
b<irh  according  to  the  ufual  coiirfe  of  nature ;  whether 
the  womari^  after  the  diflblution  of  her  marriage,  or 
after  her  hufband's  death,  have  had  afufpicious  inter* 
coUrfe  with  other  men ;  arid  whether  the  hufband,  in 
the  laft  days  preceding  the  diflblution  of  the  marriage, 
or  his  own  death,  could  perform  conjugal  duty  to  his 
wife,  and  ^id  in  efFe A  perform  iti 

If  it  Ihould  appear  that  fuch  a  late  child  had  not 
its'  members  more  vigorous  than  other  children  born 
According  to  the  uUial  courfe  of  nature;  or  if  it 
were  proved,  that  the  woman,  after  the  diflblution  of* 
her  marriage,  or  after  her  hulband*s  death,  had  a  fu- 
ipicious  intercourfe  with  other  men ;  or  that  before 
the  diflblution  of  her  marridge,  or  before  her  huf- 
band's death,  he  could  not  perform  to  her  the  conju- 
gal duty,  on  account  of  abfence,  of  licknefs,  ^c.  nei- 
ther the  llulband  after  the  diflblution  of  the  marriage, 
nor  his  heirs  nor  agnats  after  his  death,  fliall  be  bound 
to  acknowledge  that  child  as  lawful. 

It  is  a  ftrong  prefumption  in  fuch  a  cafe  againfl:  a 
child  who  has  not  been  born  according  to  the  ufual 
courfe  of  nature,  wheii  the  father  has  Jt  confiderable 
fortune^  and  there  is  reaibn  to  fufpeft  that  the  wife^ 
in  order  to  keep  the  fortune,  may  have  impofed  a 
child  upon  him. 

§7. 
It  may  likewife  happen,  while  a  marriage  fubfifts, 

that  a  father  may  have  reaibn  to  doubt  whether  he 
ought  to  acknowledge  as  his  own, a  child  whom  his 
wife  brings  forth :  for  if,  after  the  nuptial  benedic- 
tion, the  hufband  do  not  confummate  the  marriage, 
either  becaufe  fome  ficknefs  has  happened  to  him,  or 

he 
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be  has  had  feme  journey  to  make,  or  if,  on  account 
of  ibme  fulpidons,  he  have  abftained  for  fome  months 
from  touching  his  wife,  and  if  his  wife,  neverthelefs, 
be  delivered  in  the  ninth  or  tenth  month,  it  (hall  be 
neceflary,  in  cafe  he  will  not  acknowledge  the  child, 
to  examine  thefc  circumftances,  as  is  prefcribed  in  the 
preceding  article ;  which  Ihall  alfo  be  obferved,  if  the 
nufband  have  been  abfent  or  (ick  for  ten  full  months, 
and  if  the  wife  be  delivered  after  the  ten  months. 

§  8, 
If  the  wife  be  convifted  of  adultery,  the  hufband 
Ihall  not  be  bound  to  acknowledge  •  the  child  whom 
flie  brings  forth,  even  thpugh  he  ihould  have  per- 
formed CO  her  the  conjug^  duty  within  that  fpace* 

.59. 

If  a  difference  arife  concerning  this  acknowledg- 
ment, the  hulband  and  hi§  heirs,  as  alfo  his  agnats, 
Ihall  be  bound,  in  all  th^  c^fes  mentioned,  to  main- 
tain the  wife  and  child  dqring  the  continuance  of  the 
procefs,  and  to  advance  the  cofts  of  fuit,  without  ha- 
ving a  right  to  demand  fecurity, 

§  10.  \       .    . 

If  a  widow  who  is  with  child  marry  again  within 
the  year  of  mourning,  or  have  otherwife  an  unlawful 
intercourfe,  the  child  who  fhall  be  bom  in  the  ninth 
or  tenth  month  after  her  hu(t>and's  death,  Ihall  be 
reckoned  to  belong  to  him,  unlefs  there  be  circum- 
ftances to  render  the  thing  extremely  fufpicious.  As 
to  the  widow,  Ihe  Ihall  lofe  t-he  portion,  and  all  her 
nuptial  gains,  which  flial)  fall  fo  the  children  of  the 
firft  marriage ;  and  the  woman  fhall  moreover  be  Ihut 
tip  fov  fome  years  in  a  houfe  of  eorredion. 
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TITLE        VI, 

Of  the  ohltgation  nf  parents  afcenditig  to  i/kuntiun  tmd 
Jiipport  their  children^  and  of  the  reciprocal  4utf  of 
cJUldren  to  fnpport  tb^  parenfs. 

A^ong  the  privileges  which  nature  gives  clul-. 
^  dren  from  their  fathers  and  mothers,  thi«  is^ 
without  doubt,  one  of  the  chief,  namely,  that  fathera 
and  (notf^ers  are  obliged  to  maintain  their  children, 
and  take  care  of  them  till  they  have  arrived  at  the  age 
of  maturity:  fee  book  I.  tit.  IX.  art.  III.  §  36.  a 
fentiment  which  nature  has  imprefled  not  only  on  man, 
but  €ven  on  the  brute  heafts. 

§  2. 
^  The  father,  as  head  of  his  own  family,  is  chiefljt 
obliged  to  perform  this  duty  j  fo  that  if  the  mother 
could  not  fuckle  her  own  children,  he  would  be  boun4 
to  pay  a  nurfe. 

When  the  father  is  poor,  and  not  in  condition  tQ 
maintain  his  own  children,  or  when  he  is  dead,  aii4 
the  children  have  no  fortune,  the  mother  cannot  b^ 
excufedfrom  providing  their  niaintenance.  See  book  L. 
tit.  IX.  art.  I.  §  72. 

§4. 
If  there  be  neither  father  nor  mother,  or  if  they 

be  not  able  to  maintain  their  children,  the  oblieatioa 
to  do  it  falls  upon  the  paternal  grandfather,  ana  after 
him  upon  the  grandmother  by  the  father's  fide ;  they 
failing,  it  is  the  duty  of  the  grandfather  and  grand- 
mother by  the  mother's  fide  to  take  the  charge  of 
their  maintenance. 
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§  5- 
fiut  if  the   children  afterward  come  to  gain  any 
fonune,  the  grandfathers  and  grandmothers  may  re- 
demand  what  they  have  advanced  for  them. 

The  obligation  to  maintain  children,  regards  not 
only  the  new-born,  but  is  extended  even  to  the  adults, 
to  the  emancipated,  and  even  to  thofe  who  have  re« 
ceived  portions,  when  they  fall  into  indigence. 

§7- 

When  a  child  who  is  married  with  the  father  and 
inother's  confent,  falls  into  fuch  poverty  that  he  can- 
not afibrd  maintenance  for  himfelf^  or  for  his  family, 
the  perfons  mentioned  in  the  preceding  article  are 
obliged  to  provide,  not  only  for  his  own  neceflitiesy 
but  even  for  thofe  of  his  family :  and  if  the  fon  had 
deceived  a  portion  with  his  wife,  the  alimony  or  main- 
tenance inuft  be  proportioned  to  the  portion.  As  to 
thildren  who  (hall  marry  againft  the  will  of  father  and 
toother,  they  fliall  be  deprived  of  thefe  benefits. 

§  8, 
Fathers  and  mothers  are  obliged  to  maintain  their 
children  born  in  adultery,  in  inced;,  or  in  fornication. 
See  above^  tit,  IV.  art.  I.  §  37* 

S  9-     . 
By  alimony  or  maintenance  in  general,  is  under- 

ftood  every  thing  neceflary  for  the  prefcrvatipn  of  the 

children;  namely, 

I.)  Food. 

2.)  Cloathing  oroportioned  to  the  child*s  condition. 

3.)  Lodging  for  the  child  and  his  family,  with  the 
fteceflary  furniiure  and  utcnfils  of  a  family,  as  alfo  the 
fervants  which  cannot  be  wanted,  fuch  as  a  nurfe,  &r. 

4.)  Medicine  in  ficlcnefs^ 

D  d  2  5) The 
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5,)  The  expcnfe  of  learning  to  read,  write,  and 
caft  accounts. 

6t)  Inftruftion  in  religion* 

7,)  Charges  of  incermeni. 

8.)  As  to  literature,  the  parents  mentioned  above 
are  not  obliged  to  contrfbtite  any  thing  to  it ;  but 
they  canriot  be  exctifed  from  getting  their  children 
taught  a  cdling  or  trade,  and  from  furriifliing  th6 
efxpenfes  neceffary  fof  tha:t  purpofe. 

9.)  Neither  are  they  obliged^  to,  pay  the  ranibm  of 
their  children  who  have  been  made  prilbners. 

.  S  10. 
When  the  pjtrerits  juft  mentioned  fumifh  mainte^ 
nance  for  their  children,  they  have  a  right  to  require 
of  them  the  fervices  fuitab'le  to  their  condition,  and 
that  in  proportion  to  their  maintenance. 

u      .  5  *^- 

The  obligation  to  maintain  children  ceales, 

I.)  When  the  cbildrens  fortune  is  fufficient  fos 
their  own  maintenance. 

2.)  When  the  parents  who  ought  to  maintain  them 
are  themfelves  poor^  and  fcarcely  have  fubfiftence. 

^.)  When  they  have  once  portioned  their  children, 
and  they  by  their  irregularities  have  fquandered  theif 
fortune. 

4.)  When  the  parents  have  againft  them  reafbns 
ftrong  enough  to  difinherit  them. 

5.)  When  the  children  can  gain  tficir  bread  in  an- 
other way,  as  if  they  were  fit  to  be  folcfiers,  or  if 
they  were  of  a  ftation  to  go  into  fcrvice,  and  they 
have  an  opportunity  given  them  to  do  fo. 

6.)  Parents,  moreover,  are  not  bound  to  pay  paft 
maintenance,  nor  to  dilgharge  the  debts  contrafted  on 
that  account. 

§  12. 

Children  ^e  alfo  reciprocally  obliged-  to  maintain 

their 
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their  afcending  parents,  when  they  happen  to  fall  into 
ipoverty :  a  duty  which  they  fliall  be  bound  to  pay 
them,  though  they  may  have  been  abilled  by  them,  dr 
though  the  parents  may  ha>ie  been  bad  oeccnohiifts  of 
their  fortune,  and  may  have  even  fquandered  a  part 
of  that  of  their  children,  or  had  been  baniflied  their 
country  for  a  crime :  but  this  obligation  fhall  ceafe  ii^ 
they  be  outlawed,  if  they  have  committed  a  crimfe 
deferving  death,  or  if  they  have  apoftatized,  that  is  to 
fay,  abandoned  one  of  the  three  religions  tolerated  in 
the  empire,  to  enlbrace  Judaifm,  Mahometifm,  C^r* 

S  ^3- 
Thert  are  yet  other  j)erfons,  for  whde  fnaifitenance 

equity,  as  well  as  our  laws,  ordain  a  provilion.    For  ^ 

example : 

-     a   I  §  14.       ^ 

I.  A  huiband  is  obliged  to  maintain    his   wife, 

though  Ihe  may  have  brought  him  no  portion,  even 

when  a  portion  was  promifed^     He  is  likewife  obliged 

to  this,  though  the  wife  be  cohftraiped  to  leave  him 

on  account  oF  his  bad  ufage  of  her. 

This  obligation  fiibfifts,  even  when  there  are  difFe- 
rtftces  between  them  with  regard  to  the  bad  ufage  * ; 
when  the  huiband  accufes  the  wife  of  adultery,  and 
a  law-fuit  is  raifed  on  that  ^count. 

ObfeiVe,  moreover,  that  under  alimony,  or  main- 
tenance^ are  to  be  comprehended  the  cofts  of  fuit. 

But  if,  by  a  lentence^  the  wife  be  declared 
guilty,  the  huiband  fhall  no  longer  be  bound  to 
mainuun  her,  unlefi  ihe  give  good  and  fufficient  fe- 
curity,  that  if  fhe  happen  to  fuccumb^  or  be  caft,  ini 
the  following  points  in  controverfy,  ihe  will  rcftore 
to  her  huiband  both  what  he  may  have  already  ad- 
vanced, and  what  he  ihall  ftill  further  expends 

*  Soper  faBvida* 
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IL  After  the  huiband's  death,  his  beirs  arc  ol^iged 
to  mail  1  tain  his  widow.  Nevertbclefs,  if  fhe  have 
brought  a  portion  to  her  huibaikl^  and  if  a  procels  be 
railed  concerniixg  the  maintenance,  they  may  dedu& 
the  a)inx)ny  from  the  incomes  of  the  pcHtion. 

In  the  fdlowkig  title«  ^  5.  and  following,  ihall  be 
explained  what  is  to  be  obfefved,  when^  after  the 
hufband's  deaths  the  wife,  delares  herfetf  pregnant. 

This  obligation,  both  of  the  hufbaiid  and  his  heirs^ 
ceafes, 

I.)  If  the  wife  htve  efie^s  of  her  own  fufficient 
for  her  maintenance. 

2.)  Of  if  the  hufbarid  be  himfelf  reduced  to  paver* 
ty,  and  be  obliged  to  gain  his  bread  by  the  labour  of 
his  hands. 

3.)  If  the  wife  be  in  a  cortdition  to  gain  her  bread 
in  an  faoneft  way,  and  fuitable  to  her  condition. 

4.)  If  Ihe  be  convifted  of  having  committed  adul- 
tery, or  of  having  rpalicioufly  abandoned  her  hufband, 
or  of  having  given  reafon  for  a  divorce. 

5.)  If  fhe  be  condemned  on  account  of  a  crime  dif- 
graceful,  and  meriting  death. 

in.  On  the  other  fide,  the  wife  and  her  heirs  arc 
obliged  to.  maintain  the  huiband,  when  he  has  fallen 
ifnto  poverty,  even  though  he  Ihould  have  fquatider- 
ed  his  wlfe*s  portion. 

This  niie  admits  exceptions  in  all  cafes  fimilar  to 
thofe  in  which  the  hufband  is  difpenfed  from  main^ 
taining  his  wife.  .  See  §  16. 

§  18. 
IV.  One  is  alfo  obliged  to  maintain  their  brothers 
and  fifters,  be  they  brothers  and  filters  german,  con- 

fanguinean. 
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fanguineaiiy  or  uterine,  when  they  happen  to  fall  in- 
to indigence  *,  $uid  this,  even  though  the  father  may 
have  di{inhente4  one  (^  the  brother^,  or  prohibited 
to  give  him  maintenance. 

As  to  the  brothers  and  filters  of  one's  father  and 
mother,  of  one's  grandfather  and  grandmother,  as  to 
one's  father-in-law  and  mother-in-law,  one  is  no^t  ob- 
}iged  to  afford  them  maintenance,  unlefs  he  pkafes 
to  do  fo  out  of  charity,  or  to  fpare  the  family  the 
ihame  of  feeing  them-  deftitute. 

When  a  brother  is  engaged  in  the  ecclefiaftical  ft^te, 
he  (hall  be  bound  to  maintain  his  brother  out  of  the 
income  of  his  benefice. 

This  obligation  ceafes  not  only  in  all  the  cafes  in 
whicha  father  is  exempted  from  the  obligation  of  main- 
taining his  own  children;  iee  above,  §  n.  but  even 
whea  dbe  brother  or  fifter  (ball  have  an  irregular  beha*- 
viour. 

But  the  obligation  of  maintaining  one's  brothers 
and  fifters  concerns  only  their  perfons,  and  is  not  ex- 
tended  beyood  /  what  is  i|ecei£uy  for  AcU  £bod  and 
(loathing, 

¥.  Neither  (hall  this  obligation  be  extended  to  o- 
ther  relations,  nor  to  allies,  and  far  kfs  to  giKkhil- 
dren  aod  their  god&thers,  to  vaflals  and  their  fupe- 
riors,  who  are  not  bound  to  furnifh  maintenance  re- 
ciprocally to  each  other. 

The  fame  decifion  takes  place  with  refpeft  to  a  pa- 
troa  of  a  church  and  his  parilhioners,  to  a  mafter  and 
his  fcholars,  to  a  donor  and  donee.  Neverthelefs,  in 
this  laft  cafe,  the  donor,  who  ftiould  find  himfelf  re- 
duced to  extreme  neceffity,  might  revoke  the  dona- 
tion on  aQcounc  of  i^pgratitude. 


TITLE 
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TITLE        VH. 

Of  the  examination  into  fufpicioHS  pregnancies^  which  takest 
place  when  a  woman^  after  the  dijfolution  of  her  mar- 
riage^  or  after  her  hujhanff,  4^athj  declares  that  fie  is 
pregnant^ 

(De  ventre  injpiciendo  cuftodiendoque  partu.  Si  muUer 
vcntris  nomine  inpoj/effione  calumniit  caufa  effe  dicatur,\ 


Si. 

IT  has  been  remarked  in  tide  V.  that  doubts  may 
arife  concerning  the  obligation  both  of  a  hulband  ' 
and  his  heirs,  ta  acknowledge  the  children  which  his 
wife  may  bring  into  the  world.     There  are  efpecially 
two  cafes,  in  which  the  thing  may  be  fuipiciousi 

I.)  When  a  marriage  is  annulled,  and  the  wife  ne- 
verthelefs  declares,  that  fhe  is  with  child  to  her  huf- 
band. 

2.)  When  a  wife  makes  the  fame  declaration  after 
her  hufband^  death. 

In  thefe  two  cafes,  the  hufband,  or  his  heirs  and 
agnats,  are  intitfed  to  h^ve  fome  certainty  in  this 
refped,  that  ^  child  an4  an  heir  may  not  be  impofed 
upon  th^Qi. 

This  is  the  reaibn  that  the  laws  have  prefcribed 
and  detennined  the  precautions  which  the  huiband 
and  his  \)^\x%  and  agn^ts  m^y  take  to  be  afcertain* 
ed  of.  the  truth, 

S  2. 

I.  When  then  a  woman  who  is  feparated  from  her 
huiband,  declares  that  (he  is  with  child  to  him, 

I.)  She,  or  her  father,  or  her  guardian,  mull  no- 
tify, within  the  fpace  of  thirty  days  after  the  divorce, 

cither 
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fcither  to  her  hufband,  or  even  to  the  huiband's  father^ 
that  flie  is  pregnant.  If  both  were  abfent,  the  noti- 
fication ihall  be  mad^  either  by  a  deed  to  be  delivers 
cd  at  their  dwelling-houfe,  or  by  two  credible  wit- 
neffes,  whom  (he  (hall  fend  thither.  Moreover^ 
Ihe  fhall  be  obliged  to  prore  tliat  this  notification  was 
made. 

2.)  If  the  hu(band  fhould  deny^  or  doubt,  that  the 
wife  is  pregnant,  he  fhall  caufe  it  to  be  declared  to 
her,  by  a  deed,  or  by  two  witnefles,  within  the  fpace 
of  thirty  other  days. 

3.)  And  he  ihsdl,  at  the  fame  time,  demand  of 
the  judge  that  three  midwivcs  be  named,  at  his  plea- 
fure ;  and  that  they  be  injoined  to  examine  conlcien- 
tioufly,and  in  the  manner  that  they  are  obliged  to  do  by 
their  oath,  whether  the  woman  in  queftioii  be  really 
\vith  child.  The  estamination  (hall  be  made  before 
|bme  hoiicft  women,  whom  the  party  Ihall  name  to 
be  prefent  at  it ;  and  if  there  be  in  the  place  but  one 
midwife^  two  others  fhall  be  brought  from  the  neigh^ 
bourhoodi 

4.)  If  the  niidwivcs  declare  unariimoufly^  or  by 
plurality  of  voices,  that  the  woman  is  pregnant^  and 
if  the  woman  herfelf  make^oath,  that  fhe  believes 
herfelf  to  be  fo^  the  hufband  fhall  be  bound  to  regard 
as  his  own^  the  child  of  which  fhe  is  pregnant,  and 
to  maintain  the  mother*,  and  in  the  maintenance 
fliall  be  included  the  expenles  of  childbed. 

5.)  But  he  fhall  be  allowed  to  keep,  at  his  own 
coft,  with  his  wife,  two  keepers,  or  ovcrleers,  who 
fliall  be  inflrufted  never  to  leave  her^  and  to  watch 
over  her  fteps,  and  efptcially  at  her  delivery. 

6.)  If,  after  the  delivery,  the  hulband  fhould  want 
to  prove  that  the  child  (cannot  be  his,  becaufe  he 
was  long.abfent  before  the  feparation,  or  becaufe  he 
w^  fick,   and  incapable  of  performing  the  conjugal 

Vol.  L  E  e  •  duty  ^ 
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duty ;  he  ihall  be  allowed  to  bring  that  proof,  pro- 
vided he  furniih  the  maintenance. 

7.)  In  cafe  the  midwives  think  unantnioufly,  of 
by  plurality  of  voices,  that  the  woman  is  not  preg* 
nant^  flie  cannot  claim  without  any  condition  an  all- 
tnony  to  be  given  her  \  nevertheleis,  as  the  tokens  of 
pregnancy  are  often  very  uncertain,  if  Ihe  make 
oath  that  (he  i»  with  child,  and  if,  befides  her  oath, . 
(he  produce  a  furety  to  anfwer  for  the  reimburfe'* 
ment  of  what  (hall  be  advanced  her  for  maintenance^ 
it  fhall  be  afforded  her ;  and  if  the  parties  cannot  a^ 
gree  amicably  on  the  fum  proper  to  be  determined 
for  her  maintenance,  it  fhall  be  regulated  by  the  judge^ 

But,  as  has  been  faid,  the  hufband  has  a  right  to 
appoint  her  keepers  and  overfeers^  to  watch  her  fteps, 
till  Ihe  be  delivered. 

If  the  wife,  within  the  thirty  days  prcfcfribed^ 
do  not  notify  her  pregnancy,  or  will  not  fuffer  her- 
fclf  to  be  vifited,  or  admit  keepers,  the  hufband  fhall 
not  be  bound  to  acknowledge  the  child  as  his,  nor 
to  maintain  it, 

Ncvcnhelefs,  as  the  wife  cannot,  by  her  negli- 
gence, do  a  prejudice  to  the  child,  fiie  (hall  be  at  li^ 
berty  to  notify,  even  after  the  thirty  days  are  elapfed, 
her  pregnancy  to  her  hufband,  that  he  may  get  mid- 
wives  named  to  vifit  her,  and  appoint  keepers  for 
her ;  though  in  the  mean  time  he  be  not  bound  ei- 
ther to  acknowledge  the  child  sis  his  own,  or  to  main- 
tain it*  But  if  the  child  come  at  the  \rfual  time  re- 
quired, the  obligation  to  acknowledge  it  as  his  own, 
and  to  maintain  it,  fhall  have*  a  retrofpcAive  efFeft,  tiU 
the  time  of  divorce.  If  the  wife  never  notify  her 
pregnancy  to  her  hufband,  he  cannot  be  obliged  to 
turnifh  maintenance  either  to  her,  or  to  the  child ; 
far  lefs  can  he  be  bound  to  acknowledge  the  child  as 
h  s  own. 

It 
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It  follows  neverthclefe,  feeing  the  mother  cannot, 
by  her  negligence,  do  a  prejudice  to  the  child,,  that 
he  can  at  any  tinie  bring  ^  proof,  by  a  trvtftee,  that 
his  mother  was  pregnant,  and  was  delivered  at  the 
pr(^r  time,  If  he  bring  this  proof,  the  feparated 
huibs^nd,  unlefs  he  can  bring  proof  of  the  contrary, 
Ihall  be  obliged  to  acknowledge  him  as  his  own  child, 
and  to  furnilh  him  a  maintenance,  reckoning  frorn 
the  day  c^  his  birth, 

.  S  4. 

On  the  other  fide,  if  the  hufband,  within  the  fpacQ 
of  thirty  d^ys,  reckoning  from  the  notification  made 
to  him  of  the  pregnancy,  do  not,  in  like  manner,  de* 
clare,  by  a  deed,  or  by  two  unexceptionable  witnef^ 
fcs,  that  he  docs  not  believe  his  wife  pregnant  -,  or 
if,  after  having  made  this  declaration,  he  do  not  de- 
mand midwives  to  ma^e  the  vifitation  i  or  if,  after 
they  have  made  it,  and  have  certified  the  pregnancy, 
the  hufband  do  not  appoint  keepers,  he  (hall  be  bound 
to  acknowledge  the  child,  who  may  be  born  nine  or 
ten  months  art^r  the  f^paration,  and  to  niaint^.n  it  till 
he  has  prqved  that  he  is  not  its  father^ 

II.  In  the  fecond  cafe,  when  a  woman,  after  her 
hufband*s  death,  declares  herfelf  with  child,  fhe  Ihall^ 
in  like  manner,  be  bound  to  notify  her  pregnancy  ta 
her  hufband's  heirs^  within  the  fpacc  of  thirty  dayst 
after  his  deceafe. 

a)  And  the  heirs  have  likewife  a  right  to  dem^d 
niidwives  to  exantine  the  pregnancy. 

b)  If  the  midwives  declare  unanimoufiy,  or  by  plu- 
rality of  voices,  that  the  wife  is  with  child,  (he  (hall  be 
put,  in  name  of  the  child  of  whom  ftie  is  pregnant,^ 
in  poflefiion  of  the  hufband's  effeds }  and^  for  this 
purpoi'e,  fliall  be  named  a  curator,  or  truftee,  who,^ 
^n  prefeoce  of  the  heirs*  Ihall  take  ^n  inventory  ot 

E  e  ii  tb» 
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the  father's  cfFefts.  He  (hall  alfo  have  the  charge  of 
luiminiftering  them,  and  of  furnifhing  maintenance  toi 
the  mother,  till  fhe  be  delivered ;  but  he  can  alienate 
nothing. 

c)  The  heirs  Ihall  alfo  have  right  to  pay  overfeers^ 
who  Ihall  continue  with  the  wife  till  her  delivery,  and 
be  prefent  at  the  birth  of  the  child. 

d) .  If  the  wife  be  delivered  at  the  proper  time,  the 
heir  (hall  (till  have  a  right  to  prove  that  the  child  docs 
not  belong  to  the  defunft,  fuppofing  they  have  fuf- 
ficient  tokens  to  (how  that  he  is  not  the  father  of  the 
child. 

e)  If,  by  plurality  of  voices,  the  midwjves  pre-r 
tend, that  the  wife  is  not  pregnant,  (he  cannot  re- 
quire to  be  put  in  po(reffion  of  her  hu(band*s  effcL^s ; 
but  (he  (hall  have  a  right  to  demand  maintenance,  on 
giving  not  only  juratory  caution,  but  good  and  fufr 
ficient  fecurity,  that  the  advances  which  (he  (h^ll  re^ 
fceive  wrongfully  (hall  be  reftored, 

$6. 
In  both  cafes,  when  overfeers  (hall  be  named  to 
^ffift  at  the  delivery,  it  (hall  not  be  in  a  fufpictous 
place,  where  there  may  be,  for  example,  feveral  outr 
lets,  'or  entries  -,.  and  if  it  be  in  the  night-time,  there 
muft,  at  lealt,  be  three  candles  kept  lighted  abcut 
the  bed. 

« 

Each  party  (hall  have  a  right  tp  name  two  honeft 
women  to  aflift  at  the  delivery. 

§7. 

If  the  wife,  or  the  heirs  of  the  defunft  hu(band, 
negleft  the  precautions  prefcribed  on  this  head,  what 
is  ordained  in  §  3.  and  4.  (hall  in  like  manner  take 
place. 

§8. 
Wives  (hall  efpecially  obferve  thefe  precautions! 
^vhen  the  defunft  hu(band*s  fortvin?  is  confiderable ; 

bccaufq 
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becaufe  it  is  in  that  cafe  chiefly  that  a  fuppofititious 
child  is  moft  to  be  dreaded. 

§9. 
When  the  wife  fliall  have  been,  put,  in  name  of 

her  child,  in  poffcfliQjri  of  the  father's  fortune,  it  fhall 
not  be  allowable  for  her,  no  more  than  for  the  wife's 
father,  to  make  a  ceflion  of  it  to  a  third  perfon, 
fuch  a  ceffion  being  null  in  law. 

If,  neverthelcfs,  the  ceffion  had  been  made,  and  the 
heirs  had  gained  the  caufe,  they  may  redemand  from 
»ny  poflcffor  the  fubjefts  ceded,  with,  the  fruits  re- 
ceived ;  and  thofe  who  have  made  the  ceflion,  fnall  be 
obliged  to  account  to  the  heirs  for  all  damages  and 
iijtereft. 

§  10. 

If  the  wife  be  conviftcd  of  having  fubftituted,  or 
impofed  a  child,  fhe  fhall  not  only  lofe  her  portion  and 
other  rights  which  belong  to  wives,  but  our  will  is,  that 
(he  be,  befides,  fhut  up  in  a  workhoufe  for  fix  years, 
jmd  that  the  perfon  who  Ihall  have  favoured,  in  any 
other  manner,  the  impofition,  be  condemned  to  la- 
bour in  a  fortrefs  for  three  years, 

§  II. 

III.  There  is  ftill  a  third  cafe  which  requires  like 
precautions.  It  is  when  a  wife,  out  of  hatred  to  her 
hufband,  denies  that  fhe  is  with  child,  and  when  the 
hufband  feparated  from  his  wife  againft  her  inclina- 
ti  n,  WQuld  defire  to  have  an  heir  on  account  of  the 
fiefs  he  pofTefTes.  In  this  cafe,  it  fhall  be  lawful  for 
the  hufband  to  get  her  vifited  by  three  midwives^  and 
to  put,  at  bis  charges,  ovcrfeers  about  htu 

If  the  midlives,  by  plurality  of  voices,  declare  that 
the  wife  is  not  with  child,  and  if  the  hufband  not- 
withflanding  give  oath  that  he  believes  her  pregnant, 
he  fhall  have  liberty  to  place  ovcrfcers  about  her,  till 
h^  b^  certain  that  flie  is  not  fo. 

BOOK 
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TITLE     I. 

Subje^  of  the  third  Btok. 

Si. 

WE  have  treated,  in  the  firft  Dock  of  this 
firft  part,  of  the  perlbnal  (late,  and  of  the 
rights  and  privileges  thence  refulting. 
We  have  there  alfo  obferved,  that  this  ftate  was  of 
three  forts,  namely,  the  ftate  of  liberty,  the  ftate  of 
^  citizen,  or  burgefs,  and  the  family-ftate. 

After  having  Ihown  that  the  family-ftatc  is  acquire^ 
by  a  lawful  marriage,  we  have  treated,  in  the  fe-n 
cond  book,  of  marriage,  and  other  matters  relating 
to  it. 

^  As  it  is  a  neceflary  confequencc  of  the  family-ftate, 
and  of  that  of  a  citizen,  that  all  fuch  as  are  mem- 
bers of  a  family,  or  citizens  of  a  city,  ought  to  prp^ 
ted  one  another  mutually,  the  neccflity  of  guardian^ 
(hips,  which  are  to  make  the  fubjeft  of  this  third 
book,  arifcs  naturally  from  that  fource, 

§  4. 
We  Ihall  treat,  in  the  fccQnd  title,  of  guardian^ 
Ihips  in  general, 
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§5- 
lA  tide  IIL  of  the  guardianihip  appointed  by  the 

'  father's  wiU. 

In  title  IV.  of  the  ^ardianfliip  of  the  neareft  rekt^ 
tions,  or  neareft  of  km* 

5  7-       - 
In  title  V.  of  the  Miardianihip  a|^inted  by  the 

magiftrate,  where  (haU  be  (hown  who  is  to  folicit  the 

fettlement  of  A  guardian. 

In  title  Vl.  of  the  management  of  guardianihips^ 
comprehending  both  the  education  of  die  pupils  and 
the  adminiftration  of  their  effeAs  ;  where  we  fnall  be^ 
gin  with  enumerating  the  conditions  which  a  guar-^ 
dhin  is  to  perform,  before  entering  upon  the  exercife 
of  his  guardianihip,   and  which  confift, 

a)  In  getdng  himfelf  confirmed  by  the  judge, 

b)  In  taking  an  oath  of  fidelity, 

c)  In  giving  furety, 

d)  And  in  making  an  inventory  of  the  pupil^s 
cffefts. 

There  alfo  (hall  be  found  prefcribed, 

I .)  How  the  guardian  is  to  take  care  of  his  pupil 
and  his  education^     Art<  I. 

2.)  What  he  is  to  obferve  in  the  adminiftration  of 
the  pupil's  effects.     Art.  II. 

3.)  And  how  one  is  to  proceed  in  order  to  receive 
the  accounts  of  his  adminiftration.    Art.  HI/ 

§  9- 
In  title  Vn.  we  fliall  treat  of  the  authority  and  powcf 

which   guardians   have   in   affairs  relating  to  their 

pupils. 

§  10. 

In  title  Vm.  fhall  be  (hewn,  to  what  aAion  a  pupii 

has 


J 
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has  right  againft  a  third  pirty,  by  the  deed  of  hiS 
guardian ;  and  to  what  action  a  third  party  has  righc 
againil  a  pupil,   by  the  deed  of  the  fame  guardian. 

In  title  IX.  we  fliall  treat  of  the  aftions  to  which  a  pu- 
pil has  nght  againft  a  guardian,  and  of  thofe  which  a 
guardian  has  againft  his  pupil  ^  a  fubjev^l  which  will 
comprehend  feven  articles,  in  which  (hall  be  trteted, 
*  I.  Qf  the  dired  action  of  guardianihip,  which  the 
pupil  has  againft  his  guardian^  chiefly  in  order  to  make 
him  give  an  account  of  his  adminiftration. 

II.  Of  the  indircdt  adbioh  of  guardianlhip,  which 
the  guardian  has  againft  his  pupil,  to  procure  pay- 
ment of  the  advances  made^  and  the  damages  fuftain- 
ed  by  him. 

IIL  Of  thefe  fame  aftions,  in  fo  far  as  they  take 
place  againft  a  pupil,    and  one  who,  without  being 
named  guardian,  has  neverthelefs  performed  the  func- 
tions of  one,  and  adminiftered  the  pupil's  affairs  ^ona 
Jidcy  who  is  called  a  vice-guardian. 

IV.  Of  the  engagements  of  a  guirdiati,  who  falfely 
and  fraudulerttly  paflea  hirfifelf  as  fuch. 

V.  Of  the  heirs  of  guardians,  where  it  (hall  be  de*- 
clared  how  far  thefe  heirs  may  be  fued  with  regard  to 
the  guafdiin^s  deeds. 

Vi*  Of  the  fureties  who  have  become  bound  fot 
,   guardii:ris,  and  of  their  engagements. 

VII.  Of  the  cafes  in  which  a  magiftrate  may  be 
fued  fubfldiaril}^ 

^12. 

1.1  title  Xi.lliiiU  be  enumerated  the  means  by  which 
giiardianlhips  will  come  to  an  end* 

In  title  XI.  we  fhall  treat  particularly  of  theiawful 
excufrs  which  exempt  one  from  accepting  a  guardian- 
fhip. 

%  14' 
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§  14- 

In  title  XIL  fhall  be  declared  when  a  guardian  may 
'be  accufed  and  fet  afide  as  fufpeAed. 

§  15- 
And,  in  fine,  in  title  XIII.  we  (hall  treat  of  the  cu« 

tators  who  are  given  to  minors,  and  to  other  pcrfons 

^ho  are  not  themfelves  in  a  condition  of  managing 

their  own  affairs. 


TITLE        II. 

Of  ffuardianjhips  in  general. 

%  I. 

Mong  the  privileges  flowing  from  the  family- 

ftate,  and  from  that  of  a  citizen,  is  alfo  com- 
prehended guardianfhip :  for  a  father  being  obliged 
to  take  care  of  the  prefervation  of  his  children,  the 
Uws  have  allowed  him  a  liberty  to  name,  in  his  will, 
a  guardian  for  his  children  in  minority  \  and  this 
guardianfhip  is  called  tefiammtary. 

.Si- 

But  if  the  father  die  without  making  fuch  a  fettle- 
menti  it  belongs  to  the  neareft  relation,  by  virtue  of 
the  family-right  *,  to  proteft  the  members  of  the  fa- 
mily, who  cannot,  on  atcount  of  the  imbecillity  of 
their  age,  themfelves  provide  for  their  own  preferva- 
tion (  and  this  guardianfhip  is  called  legal. 

§3- 
When  there  are  no  relations,  it  is  the  duty  of  the 

magiftrate  to  take  care  of  pupils :  for  what  has  en- 
gaged men  to  fubmit  to  a  republic,  is  the  hope  that 

*  Jure  fiuBiliat. 

Vol.  I.  F  f  they 
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they  (hall  be  prptefted  ^ff'iU  and  the  perfuafioii  that 
the  guidance  and  defence  of  2^1  fuch  as  cannot  con- 
dud  or  defexul*  themfelv^S  Ihall  be  committed  to 
the  care  and  vigffance  of  a  guardian,  whom  the  ma- 
giftrate  is  ]^^i)j|^eV  this  guardianfhip  is  called  dadvcm 

Guardiaiiftup  is  then  the  power  of  proteding  fuclw 
as,  by  the  wcaknefs  of  their  age>  af  e  not  in  a  condi:^' 
tion  to  defend  themfelves. 

§  5'  . . 
Guardianlhip  is  either  appointed  by  will,  pr  com^ 

mitted  to  the  neareft  relatbns,  or  fettled  by  the  ma.- 

giftrate. 

When  guardianlhip  is  not  accompanied  by  ad- 

miniftration,  the  guardian  is   called  boTtorary^    Wc 

Ihali  treat  below  of  his  duty,,  tit*  VI.  §  6*  art,  IL 

§  26.  35. 

Any  of  our  fobjefts  living  in  our  dominions  may 
be  named  as  a  guardian  -,  and,  according  to  circuni- 
ftances,  one  or  more  may  be  named, .  who  may  even 
be  conftrained  to  accept  the  guardianfhip,  becaufe  it 
is  a  public  burden  to  which  all  the  members  of  a  fo- 
ciety  ought  to^fubmit.  ,  .       ^     - 

There  is  however  a  diftinAion^  t»  Jbc  made,  namely^ 
^1^  That  thefe  ar«^ibme  pcrfbna  who  cannot  by  any 
me^n^  be  ^pointed  gx^aidians. 

2.)  That  there  ^re  oxbcrs  wRo  cannot  be  appointed 
without  our  confent,  or  without  that  of  the  magi- 
ftrate.         ... 

3.)  Others,  in  fine,  who  cannot  be  forced  to'accept 
of  a  guardianfhip. 

§  8. 
One  cannot  name  for  guardians, 

I.)  Suc^ 
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I.)  Such  as  are  deprived  of  the  ufe  of  their  reafon. 

2.)  Dumb  and  deaf  peribns. 

2J)  Women,  excepting  mothers  and  grandmothers, 
of  whom  we  fhall  fpeak  afterwards,  tit.  IV.  §  8.  and 
following. 

4.)  Minors,  even  though  they  may  have  obtamed  a 
difpenfation  for  their  age,  unlefs  they  havcr.b§en  called 
to  the  guardianftiip  by  the  father's  will.  •  But  in  this 
*cafe,  as  they  cannot  adminifter  till  they  bfWrived  at 
the  age  of  majority,  the  magiftrates  'fifell,  in  the 
mean  time,  name  another  guardian.  T|i!s  Ihall,  in 
like  manner,  be  ob(erved,  in  confirming? A' guardians 
fuch  of  the  neareft  r(^atiohs,  who  declarina  their  will- 
ingnefs  to  accept  the  guardianftiip, '  cannot*  yet  admi- 
nifter  on  account  of  their  minority. 

5.)  Such  who  by  decree  of  the  m'agiftrate-^  -givQn 
after  a  hearing  of  the  caufe  *,  and  up6n*irif6r(n2ttionsr 
taken  by  him,  have  been  declared  prodigals,  were  it 
even  the  pupiPs  own  mother.  ^'  • 

6.)  Clergymen  who  have  no  fortune  of  their  own.  ' 

7.)  A  poor  man,  who  is  obliged  to  gain-his  bread 
by  the  labour  of  his  hands,  or  a  fatuous  perfon,  or 
.a  vagabond. 

8.)  Such  as  entertain  a  hatred  and  .deadly  enmity 
againfrthe  pupils  committed  to  their  care,  or  ugainll 
tlieir  relatibrK. 

Q.)  Such  as  have  had,  or  ftill  have,  or  are  to  have 
afterward,  a  law-fuit  witn^  the  .plipil  concerning  a 
confiderable  part  of  his  fortune :  but  if,  by  his 
will,  the  father  (hould  have  named  them  guardians, 
a  particular  curator  or  truftee  ftiall  be  appointed  for 
the  management  of  the  law-fuit. 

10.)  Such  even  as  owe  but  little  to  the  pupil,  or 
fuch  as  have  any  claim  againft  him,  unlefs  the  father 
had  named  them  guardians,  though  he  knew  of  the 

*  Praevia  cau^  cognitione  et  decreto  judicis. 

F  f  2  debt^ 
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debt,  and  had  declared,  that,  notwithftsmding  of  this^j 
they  were  to  be  guardians.  If  then,  excepting  in  this 
caie,  ^  creditor  accept  a  guardianfhip,  and  take  upon 
him  the  adminiftration,  he.fhall  Iqfe  his  a&ion;  if  it; 
be  a  debtor  who  accepts  the  guardianfhip,  he  (hall 
not  afterwards  be  allowed  to  propofe  his  exceptions  ^ 
and  both  (hall*  be  fet  afide  as  fufpeded. 

11.)  Such  as  are  not  of  one  of  the  three  religions^ 
tolerated  in  the  empire :  thus,  neither  Socinian$,  nor 
Quakers,  nor  the  Moravian  brethren,  nor  Herren- 
hutters,  &r.  can  be  charged  with  a  guardianlhip,  un- 
lefs  it  be  of  pupils  of  their  ovn  feft. 

12.)  Jews  alfo  cannot  get  the  guardianfhip  of 
Chriflians*,  but  they  may  d^  guaraians  to  Jewifh 
children. 

13.)  Infamousi  perfons^  unlef^  it  be  pf  fuch  as  them- 
felves. 

14.)  Such  as  the  father  has  forbidden  to  be  named 
guardians,  even  though  they  were  the  nearefl  rela- 
tions. 

1 5.)  A  man  who,  in  a  will  which  he  may  have  drawn^ 
fhould  name  himfelf  a  ^uarc&an. 

There  are  fbme  p? rfons  who  cani\ot  be  named  or 
confirmed  guardians  without  our  fpecial  permiflion. 

I.)  Such  are  the  bailiffs  who  manage  our  crown- 
lands,  the  receivers  of  the  duties  and  contributions 
of  the  excife,  ^d  all  fuch  ^s  are  accountable  to  us, 
or  charged  with  our  accounts,  as  alfo  fuch  as  have  in 
their  hands  the  money  of  a  cammtrey^  or  the  public 
cafh  of  a  city,  borough,  or  corporation. 
.  When  thefe  perfons  fhall  have  accepted  of  a  guar- 
dianfhip without  fpiecial  permiflipn,  they  fhall  never- 
thelefs  i^ot  be  confirmed,  nor  have  the  adminifbation, 
till  they  have  given  particular  fecurity  for  the  fafcty 

9f 
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of  the  pupils,  that  they  may  not  fufier  by  the  claims 
of  our  treafuries,  which  have  a  preferable  right; 

2.)  Judges  who  have  £iats  in  our  judicatures,  an4 
there  exercife  their  employments,  as  alfo  officers  and 
ibldiers  who  are  adually  in  the  fervic^. 

As  to  members  of  the  magiftracy  who  have  none 
of  the  money  of  the  (otntnerey  in  hapd,  they  can- 
not take  upon  them  a  guardianfhip,  till  they  have  de-^ 
manded  and  obtained  the  approbation  of  our  courts 
of  juftice. 

3.)  A  father-in-law  cannot  be  charged  with  the 
guardianihip  of  his  fon-in-law  or  his  daughter-ia-law, 
unlefs  there  be  ftrong  reafons  for  conferring  it  upoa 
Jiim.  It  is  moreover  the  judge's  duty  to  weigh  thefe 
reafons,  and  to  examine  whether  the  thing  be  for  the 
pupil's  advantage. 

A  guardian  immediately  appointed  by  us  (hall  be 
bound  to  notify  his  appointment,  within  the  fpace  of 
four  weeks,  to  the  judge-ordinary  in  whofe  jurifdidion 
the  pupil  refides ;  and  if  the  pupil's  fucceffion  be  di- 
Iperfed  under  different  jurifdi(5tions,  this  notification 
Uiall  be  made  to  all  the  judicatures  in  which  the  fub- 
jefts  are  fituated.  Moreover,  this  guardian  is  alfo 
obliged  to  perform  the  conditions  requifite,  before  he 

can  enter  upon  the  adminiftration  of  his  guardianihip. 

( 

If  one  who,  by  the  prefent  ordinance,  is  quite  ex- 
cluded from  a  guardianfhip,  or  cannot  accept  it  with- 
out having  previouQy  obtained  our  confent,  neverthe- 
lefs  take  upon  him  the  guardianihip,  he  (hall  be  held 
for  a  falfe  guardian  *  -,  and  the  magiitrate  who  (hall 
confirm  him,  •  ihall  anfwer  fubfidiarily  for  all  the  \oi% 
^hich  may  happen  from  fuch  nomination. 

^  Pro  falib  tutore. 

s  «• 
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§  12. 

Perfons  named  for  guardians  ought  tifually  to  be 
perfons  depending  on  the  fame  jurifdiftion  as  the  pu- 
pil. Guardians  however  may  be  admitted  out  of  an* 
other  jurifdiAion,  provided  they  rcfide  in  our  domi- 
nions, when  they  are  teftamentary  or  legal  guardians, 
or  when  theie  are  weighty  realons  to  deviate  from 
the  rule.  But  in .  all  Siefe  cafes  the  guardians  Ihall 
give  fufficient  fecurity,,or  fliall  prefent  a  certi9faf<J 
from  the  judge  of  their  jurifdiftion,  from  whfei^  - 
may  app'ear  that  they  have  poffeffions,  and^^^rlfffr*  ^ 
vent ;  and  it  (hall  moreover  be  marked  in  the  certifi- 
cate of  what  the  fecurity  confifts. 

Our  will  is  alfo,  that,  in  this  cafe,- 
Aall  give  the  certificate  mentioned  inferf  1J!?;^ar- 
dianlhip  in  quellion  in  his  regifter,  and  cs^ufe  it  t6.be 
inferted  in  the  record  of  hypothecs  or  mortgages  of 
the  gu'ardian's  place  of  refidence,  that  the  other  ere* 
ditors  may  receive  rto  prejudice  thereby. 

For  if,  by  the  negHgence  of  any  court  of  juftice, 
the  creditors,  in  fuch  a  cafe,  ihould  happen  to  fuffer 
any  lofs,  the  judge  (hall  be  anfwerable  for  it,  and 
bound  to  indemnify  the  creditors  out  of  his  own 
proper  feoney. 

.  If  th&.pu^iL  refide  in  one  of  our  provinces,  and 
have  fubjeds  fituated  in  another,  it  fhall  not  be  ne- 
ceflary  to  appoint  a  particular  guardian  for  thofe  ef- 
feds,  unlefs  they  be  very  confiderable,  and  fituated 
in  a  place  very  remote  from  that  of  the  pupil's  refi- 
dence :  and,  in  this  cafe,  we  referve  the  right  to  our- 
iblves  of  naming  the  particular  guardian,  atter  having 
deliberately  weighed  the  circumftances. 

But  to  avoid  all  confufion  which  may  arifc  from 
the  differences  of  jurifdiftions,  we  ordain,  that  every 
judge  fhall  name  and  confirm  the  guardian  of  his  own 
province*  and  fhall  take  care  of  the  fecurity  of  the 

pupil  i 
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pupil ;  and  our  will  is  alfo,  that  the  particular  guarn 
dian  give  in  his  accounts  only  before  the  court  of  pa-j^^,^ 
pils  of  his  own  province :  but  he  Ihall  be  bound  ta 
communicate  them  to  the  guardian  nominated  for  the 
pupiFs  perfon,  that  he  may  give  in  objcftions  to  the 
accounts  which  ftiall  be  prcfented  to  the  judge  of  the 
place  where  the  efFefts  lie.  He  (hall  alfo  be  at  freedom 
to  name  a  perfon  to  be  prefent  at  the  giving  up  the 
accounts^  and  to  be  careful  of  the  pupU's^  rights. 

When  a  guardianlhip  is  appointed  by  will,  or  by 
law,  to  a  (hanger,  or  to  a  perfon  re(iding  out  of  our 
dominiojis,  we  do  not  pretend  indeed  to  exclude  him 
from  the  guardiaii(hip :  but  our  will  is,  that  he  get 
himfelf  confirmed  by  the  judge  of  the  pupil's  jurifdic- 
tion,  that  he  bring,  in  the  country,  fufficient  furety, 
and  that  he  caufe  it  to  be  regiftered  in  the  record  of 
hypothecs  or  mortgages. 

With  regard  to  pupils  refiding  in  our  dominions^ 
who  (hall  have  effefts  in  foreign  countries,  the  guar- 
dian by  us  appointed  (hall,  in  like  manner,  take  care 
of  thofe  efFefts;  but  when  the  magiftrate  of  the  place 
where  they  are  (ituatcd  (hall  appoint  a  particular 
guardian  to  adminifter  them,  the  guardian  by  us  na- 
med (hall  take  care  that  provifion  be  made  for  the 
pupil's  fecurity ;  and,  for  that  purpo(e,  he  (hall  re- 
quire the  judge,  in  whofe  jurifdiftion  this  particular  ' 
guardian  is,  to  oblige  him  to  give  fufficient  fecurity 
to  account  annually,  and'  to  fend  him  the  incomes  of 
the  effedls  mentioned  for  the  maintenance  of  hi» 
pupil. 

.§16. 
Our  will  is  alfo  to  allow  our  fubjeifls,  who  (hall  be 
confirmed  guardians  by  any  foreign  judge,  to  accept 
the  gUardianihip  conferred  by  him,  provided  always 

thiac 
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that  he  obferve  what  has  been  prefcribed,  §  9.  n.  2. 5; 
with  regard  to  perfons  who  are  in  our  fervice,  or  ex- 
ercife  magijdracies. 

But  the  guardian's  efFeds  fitUated  in  the  countries 
under  our  dominioh  (hall  not,  for  that  reafon,  be  any 
wife  mortgaged,  in  cafe,  according  to  the  laws  recei- 
ved in  foreign  courts  of  juftice,  {hat  kind  of  tacit 
mortgages  have  any  perfonal  privilege,  and  were  con- 
fequcntly  to  have  a  preference  over  recorded  mort- 
gages :  this  is  fo  much  the  more  equitable,  that  if 
thofe  laws  received  in  other  places  were  obferved,  the 
Other  creditors,  who  have  no  knowledge  of  this  guar- 
dianihip,  and  have  found  nothing  in  the  records  o£^ 
mortgages  concerning  thofe  foreign  cuftoms,  would 
be  in  danger  of  fuffering  lolTes,  without  any  fault  of' 
their  own. 

Wherefore  foreign  judges  will  be  careful  to  pro- 
vide in  another  way  for  the  fecurity  of  their  pupils^ 
or  elfe  to  caufe  the  mortgage  to  be  pled  before  the 
judge  of  the  place  in  our  dominions  ^where  the  guar- 
dian's efFeAs  ^e  fituated. 

When  there  Ihall  be  a  complaint  agaihft  any  of  our 
fubjefts,  who,  having  accepted  a  foreign  guardiarifhip, 
ihall  not  adminifter  it  with  the  requifite  fidelity,  he 
fhall  be  regarded  and  punilhed  as  a  battkfupt,  if  he 
cannot,  without  doing  prejudice  to  other  creditors, 
pay  out  of  his  own  money  the  damages  which  he  ihall 
occafion. 

We  ordain,  moreover,  that  thofe  foreigners  ihall 
be  excluded  from  guardianihips  in  whofe  country  our' 
fubjed;s  are  not  admitted  to  adminifter  them^ 

S  17- 
There  are  fome  perfons  who  may  accept  guardian-^ 

(hips  to  which  they  are  appointed,  btlt  who  caniiot  he 

conftrained  to  take  them  upon  themfelves  contrary  to 

their  inclination.   We  ihall  fpeak  of  them  in  title  XI. 

which 
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lirhich  treats  of  the  reaibns  which  excufe  one  from  ac- 
cepdng  a  guardianfhip. 

§  18. 
The  fettlement  of  a  guardian  is  chiefly  made  on 
Mcount  of  the  pupil's  pcrfon,  becaufe  he  is  not  in  a 
condition  to  govern,  himfelf.  Guardianftiip,  never- 
thclefs,  extends  likewife  to  his  efFefts,  becaufe  it  can- 
not be  faid'that  provifion  is  made  for  the  fafety  of 
pupils,  if  their  effeifts  be  not  alfo  fecured. 

i  .         §  ^9- 

Another  guardian  cannot  be  named  for  a  perfon  to 

Whom  one  has  already  been  appointed  -, 

I.)  Unlefs  his  effefts  be  very  confiderable,  and 
fituated  in  different  provinces ;  fee  §  13. 

2.)  Or  unlefs  the  firft  guardian  could  not  give  fuf- 
Ecient  furety,  and  for  that  reafon  the  judge  might 
have  thought  proper  to  join  a  fecond  guardian  with 
him; 

3.)  Or  unlefe  the  firft  guardian  had  not  adminiftcr- 
ed  his  charge  with  the  care  requifite  •,  ^ 

4.)  Or  unlefs,  for  particular  reafons,  the  judge  find 
it  neccflary  to  appoinjc  a  guardian  for  a  certain  time  \ 
fee  below,  tit.  V.  §  2. ;  as  allb  in  the  following  cafes  : 

a)  If  the  father,  by  his  will,  have  named  a  minor 
guardian  for  his  fon  \ 

b)  If  the  neareft  relation  who  wants  to  accept  the 
guardianfhip,  be  ftill  in  minority ;  fee  §  8.  n.  4. 

c)  If  the  father  have  named  a  guardian  condition- 
ally, or  to  adminifter  the  guardianftiip  until  a  cenain 
time  *  i 

d)  If  the  relations  difpnte  among  themfelves  con- 
cerning their  nearnefs  of  kindred ; 

e)  Or,  in  fine,  if  the  guardian  want  himfelf  to  con- 
traft  with  the  pupil. 

*  Adcertum  diem. 

Vol.  L    '  G  %  S  20. 
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§  20.  ^ 

There  are,  however,  kveral  eafcs  in  which  a  curi-- 
tor  or  truftee  is  given  to  a  pupil  who  has  already  a 
guardian.  / 

I.)  When  the  guardian  is  hindered  for  ibme  time 
from  adminiftering. 

2.)  When  the  joint  guardian  is  laid  alide  as  fu- 
fpefted. 

3.)  When  a  father  ihall  name  his  creditor,  or  his 
debtor,  guardian  to  his  fon,  a  particular  curator  or 
truftee  0iall  be  ap}X)inted  for  fuing  of  the  debt,  when 
a  law-fuit  on  this  head  fhall  ariie  between  the  pupil 
and  his  guardian. 

§21. 

Pupilsj  or  perfons  in  nonage^  are  boys  who  are  not 
yet  fourteen  years  complete,  and  girls  who  are  not 
twelve. 


TITLE        IIL 

Of  teftamentary  guardianjhif. 
(De  tutela  teftammtaria, ) 

A  Father  is  not  only  obliged  to  take  care  of  his  own 
children  during  his  life,  but  he  ought  alfo  to 
think  of  providing  lor  their  fafety  after  his  death. 
This  is  the  reafon  for  which  the  laws  have  given  him 
a  power  of  naming  for  his  children  one  or  nK>rc 
guardians.  And  this  power  belongs  even  to  fathers 
who  have  not  otherw^e  a  right  of  making  folemn 
wills. 

§  2. 
That  a  teftamentary  guardianihip  may  take  place, 
it  is  requifite, 

I.)  That 
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I.)  That  it  be  the  father,  or,  after  his  death,  the 
paternal  grandfather,  who  names  the  guardian.  For 
others,  not  even  the  mother,  have  no  right  to  name 
a  guardian  by  their  will.  Neverthelefs,  the  cafes 
muft  be  excepted  in  which  a  ilranger  might  appoint 
a  pupil  for  his  heir,  or  otherwife  leave  him  any  thing 
in  legacy,  in  which  cafe  he  would  be  at  liberty  to 
name,  even  in  the  father's  lifetime,  a  guardian,  to 
ddminiller  what  he  may  give  to  the  pupil  in  his 
yrill. 

2.)  That  the  father  have  appointed  a  guardian  to 
his  children  in  nonage,  among  whom  are  alfo  com- 
prehended pofthumous  children.  And  in  cafe  the 
pofthumous  child  come  into  the  world  dead,  he 
who,  in  the  mean  time,  may  adminiftcr  the  fortune, 
ihould  not  be  reckoBed  a  guardian ;  but  he  ihould  be 
reckoned  as  having  managed  the  affairs  of  the  fuccef- 
fion. 

Moreover,  a  man  appointing  a  guardian  to  his  fons 
or  daughters,  is  reckoned  alio  to  appoint  him  to 
his  grandibns  and  gra*  d-daughters,  who  are  included 
under  the  general  dene  .nination  of  children. 

3.)  That  the  children  under  age  he  under  the 
power  of  the  £2aher.  Wherefore  he  may  name  a 
guardian  to  the  children  whom  he  has  difinhcritedr, 
but  he  cannot  name  one  to  thofe  whom  he  has  eman- 
cipated, nor  to  his  natural  children^,  but  in  io  far  as 
he  has  left  them  aay  thing  by  his  will. 

4.)  That  the  guardian  be  named  in  the  father's 
will :  but  it  \%  not  neceflary  that  it  be  in  a  folcmii 
will ;  it  is  fufficient  that  this  nomination  be  made  in 
writing,  or  by  word  of  mouth,  by  naming  the  guiar- 
dian  before  two  unexceptionable  witneflcs.  See  be- 
low, §  7. 

S  3- 
When  one  of  thefe  conditions  is  wanting,  no  judge 

can  confirm  the  father's  fetdement  as  tp  tl^  guardian- 

G  g  2  Ihip, 
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(hip,  that  the  near  relations,  or  the  judges,  mav  nof 
be  deprived  of  their  rights. 

§4. 
Neither  do  we  grant  the  fathe^;  permiflTion  to  namo 

for  guardians  the  perfons  whom  we  have  declared 

incapable  of  adminiftering.     Sec  the  foregoing  titlc^ 

§8. 

Wherefore  a  father  cannot   name  for  a  guardian 

a  man  who  is  diftrafted :  but  if  he  do  fo,  the  nomi- 
nation fhall  be  null,  even  though  he  who  was  diftradt* 
ed  (hould  come  to  recover  his  fenfes. 

We  allow,  neverthelefs,  a  father  to  name  as  guar- 
dian in  his  will^ 

1.)  A  minor;  provided  always  that  he  fhall  not 
adminifter  the  guardianfhip  till  he  come  of  age,  and 
that  in  the  mean  tihie  another  guardian  fhall  be  na- 
med by  the  judge. 

sj.)  The  pupil's  creditor  or  debtor,  when  the  fa- 
ther was  not  ignorant  of  that  circumftance,  and  hai; 
even  exprefsly  mentioned  it  in  his  will. 

The  father  fhall  alfo  have  power  to  name  a  guar-r 
dian  under  certain  conditions,  or  to  be  fo  till  a  cer^ 
tain  time. 

§6. 

Such  a  guardian  fhall  not  be  bound  to  give  furety ; 
but  it  IhalT  be  fufficient  that  the  father  efleemed  him 
an  honeft  and  trufly  man. 

The  cafe  mufl  be  excepted  when,  after  a  guardian 
has  been  named,  new  circumftances  have  happened 
which  require  him  to  be  obliged  to  give  furety. 

§  7- 
The  guardian  named  by  a  father  in  his  will,  a^ 

well  as  he  who  is  named  by  a  ftranger  for  the  admi- 

niflratipn  of  what  he  leaves  to  a  pupil  by  his  will, 

fliall 
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fhall  be  confirmed  by  the  judge,  even  though  the ' 
n^rill  in  which  they  are  named  could  not  fubfift  for 
want  of  being  executed  with  the  requifitc  folemni- 
ties.  And  thefe  teftamentary  guardians  (hall  be  pre- 
ferred to  legal  guardians;  (lee  above,  §  2.  n.  4.)^ 
provided  they  be  not  perfons  whom  the  law  exclude^ 
from  guardianfhips.     (See  §  4.) 

If  they  be  perfons  who  cannot  accept  of  a  guardi^ 
anihip  till  they  firft  require  our  confent,  or  that  of  the 
judge^  neither  ihall  they  be  coi^firoied  till  they  ob^ 
tain  it. 


TITLE        IV. 

Of  the  guardianjhip  with  which  the  nearefi  relations  arei 
intrufted^  or  of  the  legal  guardian/hip. 

(De  tutela  legitima.) 

§1. 

WHen  a  fether  has  named  a  guardian  by  his  will, 
the  legal  guardianfhip  cannot  take  place ; 

a)  Even  though  the  guardian  named,  or  if  there 
be  more,  though  one  of  them  fhould  happen  to  die, 
after  being  intrufted  with  the  guardianfhip. 

b)  Or  though  the  guardian  named  fhould  refufe  to 
accept ; 

c)  Or  though  he  were  laid  afide  on  account  of  his 
maleadminiftration.  For,  in  all  thefe  cafes,  it  fhall 
be  the  judge's  bufinefs  to  appoint  other  guardians^ 
See  the  following  title,  §  i . 

§  2. 

a)  But  if  a  father  have  named  no  guardian  by  his 

will, 

b)  Or  if  he  who  is  named  cannot  be  guardian ; 

c)  Or 
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c)  Or  if  he  happen  to  die  before  the  father,  tho 
pupil's  neareft  relations  ihall  be  obliged  to  take  upon 
them  the  guardianfhip. 

S3- 
Thence  it  follows,  that  the  father  is  chiefly  ob- 
liged, both  by  virtue  of  the  paternal  power,  and 
on  account  of  the  neamefs  of  relation,  to  take  upon 
himfelf  the  adminiftration  of  the  fortune  which  has 
fallen  to  his  children,  either  by  fucceffion  or  other- 
wife  ;  and  that  even  though  he  were  excluded  fron% 
the  ufufrud  of  thefe  effeds. 

§.4- 
In  order  to  take  upon  himfelf  this  adminiftration,^ 

the  father  n^eds  not  be  confirmed  by  the  judge.  Ne- 
verthclefs  our  will  is^  that,  for  greater  fafety  and  cx- 
adnefs,  he  (hall  notify,  within  fix  weeks  after  the 
fucceflfion,  &fr.  falls,  that  he  has  taken  upon  himfelf 
to  adminifter  it  j  and  that,  at  the  fame  time,  he  de- 
liver to  the  judge  a  particular  account  of  all  the  ef-. 
fedls  fallen  to  his  children^  which  muft  be  upon  oath. 
If  he  negle^  to  do  fo,  he  (hall  be  condemned  in  a 
fine  of  ten  to  twenty  rix-doUars,  and  he  may  even,  ac-» 
cording  to  the  circumftances,  be  deprived  of  the  ad- 
miniftration of  the  efFefts,  as  well  as  of  the  ufufirudl. 
Neither  is  it  our  ^ill  that  he  he  reftored  to  that  right, 
nor  have  any  other  remedy  whatever  againft  iuch 
judgment. 

The  father,  when  he  marries  again,  does  not  lofe 
the  adminiftration  of  the  fortune  of  his  children  ;  but 
he  Ihall  be  fupported  in  it,  provided  he  have  fettled  with 
them  before  he  marry  again. 

If  he  marry  again  without  fettling  with  his  chil- 
dren, he  ftiall  not  only  be  deprived  of  the  adminiftra- 
tion and  ufufruft  of  their  effefts,  but  he  fhall  be  con- 
demned in  fome  penalty.  See  above,  book  ll.  tit.^lll. 
§  24.  let.  i. 

In 


l?Ait*  1.    Book  III.    Tit  lis  iV.        4^$ 

,  1ft  cafe  the  father,  whether  he  marry  again  or  not^ 
happen  to  diminifli  or  fquander  the  fortune  of  his 
children,  or  not  to  give  them  fuitable  maintenance^ 
he  fbouid  be  bound  to  give  furety,  both  for  the  fecu* 
rity  of  their  eflFeAs,  and  tor  tliat  of  their  fuitable  main^ 
tenance ;  about  which  both  the  relations  and  the  judge 
(hall  be  attentively  watchful,  and,  if  it  be  necefTary^ 
he  (hall  regulate  the  fum  proper  to  be  laid  out  on  their 
fnaintenance.  If  the  father  cannot  give  furety,  or  if 
his  behaviour  be  fo  vifibly  bad^  that  there  is  reafon  to 
fear  he  may  fquander  their  eflfeds,  the  adminilbatioa 
{hall  be  taken  from  him,  and  even  the  care  o[  the  e- 
ducdtioft  of  his  children ;  and  both  (hall  be  intruft- 
cd  by  the  judge  to  their  neareft  relations,  or,  accord-^ 
ing  to  circumftances,  to  ftrangers,  who  fliall  be  thought 
capable  of  the  charge.  Neither  is  it  our  will  that 
the  remedy  i^sunft  fuch  judgments  (hould  have  any 
other  effedt  than  that  of  an  appeal  \  which  does  not 
hinder  immediate  execution  d  the  lentence. 

Moreover,  the  near  relations,  as  well  as  the  judge, 
fliall  be  intitled  to  take  care  that  the  father  fhall  give 
a  fuitable  maintenance  to  his  children-,  and,  in  any 
Cafe,  the  judge  may  determine  a  certain  fum  for  that 
maintenance. 

When  chfldrcn,  nappening  to  marry,  or  take  up 
houfe,  (hall  feparate  themfelves  from  their  father  with 
his  confent,  he  (hall  deliver  to  them  their  fortune, 
fuch  as  the  particular  account  which  he  ought  to 
)iave  made  of  it  bears,  as  has  been  faid,  with  the 
price  of  the  things  which  he  may  have  alienated,  and 
(hall  give  a  faithful  account  of  his  adminidracion. 

But,  the  better  to  provide  for  the  fecurity  of  the 

*  Qgoad  effe^ani  4evoluttvual« 

children. 
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children,  our  will  is,  that  the  father's  efiefts  be  mort^ 
gaged,  or '  hypothecated  to  the  children,  from  the 
time  that  he  took  upon  him  the  adminiftration. 

r  S  7-  ^ 

Moreover,  our  will  is^  that  the  father  Ihall  not  have 
power  to  alienate  the  childrcns  effects,  unlefs  he  ob- 
ferve  the  formalities  requifite  in  difpofing  of  the  efFefts 
of  pupils.  See  below,  tit.  VI.  §  38.  and  following.  But 
when  the  children  have  declared  themfelves  heirs  of 
their  father,  they  (hall  be  bound  for  his  faft  and  deed. 

After  the  father's  death.  If  he  have  named  no 
guardian  for  his  children,  the  mother  may,  if  ih« 
pleafe,  take  upon  herfelf  the  guardianihip  of  them^ 

§  9. 
But,  in  order  to  be  admitted,  it  is  requifite, 

a)  That  (he  be  of  age,  and  be  twenty-five  year* 
complete.  If  (he  be  not  of  that  age,  the  judge  fhall 
name  a  guardian  to  adminifler  in  the  mean  time.  1% 
is  further  requifite, 

.b)  That  Ihe  take  upon  herfclf  the  guardianftiip 
freely,  without  being  conftrained  to  it,  and  folely  from 
a  motive  of  afi^eftion  for  her  children. 

c)  That  fhe  have  fufliciency  of  effefts,  or^  not  ha- 
ving them,  Ihe  fhould  give  folvent  furety  for  her  ad-* 
miniilration. 

d)  Or,  at  leaft,  that  flie  have  the  reputation  6f  an- 
honeft  woman,  and  good  oeconomift. 

e)  That  (he  caufe  a  formal  inventory  to  be  made 
of  the  efFefts  o^  the  fucceflion,  and  of  what  may  other-' 
wife  fall  to  her  children  -,  or,  at  leafl:,  an  exa;6t  ac-^ 
count,  fuch  as  fhp  may  give  upon  oath,  if  required. 

f )  That  flie  renounce  fecond  marriages,  promifing 
that,  in  cafe  fhe  Ihould  marry  again,  flic  will  imme- 
diately lay  down  the  guardianfhip. 

g)  That 
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g)  That  flie  renounce  alfo,  with  regard  to  the  aid- 
lliiniftration  of  guardianfhips,  all  the  privileges  grant* 
cd  to  wives,  and,  in  particular,  the  benefit  of  the  Vcl- 
leian  decree,  which  privileges  fhall  be  diftinftly  and 
Sufficiently  explained  to  her  in  every  particular  oc- 
cafion. 

h)  In  fine,  that  Ihe  promife  not  only  to  adminifter 
fakhfuUy  the  cfFefts  themfelves,  but  alfo  to  be  ac- 
countable for  the  incomes  and  fruits  which  fhe  fhall 
receive* 

When  a  mother  wants  to  be  confirmed  guardiaa 
for  her  children, 

I.)  The  judge  fhall  reprefent  to  her,  that  if  fhe  do 
not  find  herfelf  capable  of  adminiftering  the  gyardi** 
enfhip  alone,  fhe  ought  to  demand  one  or  two  rela«- 
tions,  or,  failing  them,  fbme  underftanding  perfons» 
Co  be  joined  with  her,  and  to  alfifl  her  with  their 
counferin  the  adminiftration  of  the  affairs  of  the 
guardianfhip. 

2.)  The  judge  fhall  alfo  declare,  that  if  fhe  intend 
to  marry  again,  fhe  fhould  be  obliged  previoufly  to 
get  the  rights  of  her  children  fettled ;  failing  of 
which,  her  own  effefts,  and  even  thofe  of  her  fecond 
hulband,  will  be  hypothecated,  or  mortgaged  for  the 
whole,  to  the  pupil;  as  the  fecond  hufband  ought  not 
Co  be  ignorant,  that  he  cannot  marry  a  widow,  till  Ihc 
have  previoufly  fettled  with  the  children  of  the  firfl 
inarriage. 

§10. 

If  the  mother  will  not  take  upon  her  the  guardian- 
Ihip,  or  if  fhe  be  dead,  the  grandfather,  and,  failing 
of  him,  the  grandmother,  ihall  be  admitted  into  the 
guardianfhip ;  provided  always  that  the  grandmother 
ihall  alfo  obferve  what  is  prefcribed  for  the  mother  in 
the  preceding  article.  And  if  both  grandmothers  be 
alive,  they  ought  both  to  be  admitted  guardians. 

yoi.I>  Hi  $"• 
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S  II- 

When  a  mother  or  grandmother  fliall  once  hav^ 
loft  the  guardian{h>p  of  her  children  for  marrying  a^ 
gain,  (he  cantM>t  afterwards  be  admitted  to  the  ma« 
nagement,  even  though  flie  (hould  become  a  widow 
again,  and  have  no  children  by  her  fecond  hu(band« 
For  our  pkafure  is,  that  the  guardian  fettled,  in  her 
place  fliadl  continue  in  the  adminiftration,  or,  if  it  be 
decelTaryy  that  another  be  named^ 

§   12. 

We' ordain  alfoy  that  the  adminiftration  of  the  mo- 
ther, and  of  the  grandmother,  as  well  as  that  of  the 
grandfather  by  the  mother's  fide,  cannot  be  extend- 
ed beyond  the  care  of  the  pupil's  perlbn  and  allodial 
cffefts ;  willing  that  the  noble  effeds^  which  he  has 
got  by  the  agreement  and  forefight  of  his  anceftors  % 
and  to  the  fucceflicto  of  which  the  relations  by  the  fa-^ 
thet's  ftde  alone  are  called,  be  adminiftered  by  the 
neareft  agnat. 

Neverthelefs  there  are  cafes  in  which  the  mother 
or  grandmother  ought  not  to  be  excluded  from  this 
adminiftration,  as  if  there  were  no  agnat,  or,  if  the 
neareft  agnat  were  more  than  one  hundred  miles 
diftant,  or  if  there  were  ftrong  reafons  for  leaving  the 
^  adminiftration  of  thefe  effefts  to  the  mother*  of  which 
the  judge  fhall  take  cognifance,  or  if  the  mother  her- 
felf  declare  her  inclination  to  adminiftcr  thefe  effefts 
jointly  with  one  or  two  agnats. 

S13. 

When  the  mother  or  grandmother  (hall  adminiftei< 
the  fortune  of  their  children  or  grandchildren  amifs, 
and  Ihall  begin  to  diminifh  or  fquander  it,  or' when 
they  fhall  not  give  them  a  fuitable  maintenance,  pro* 

*  Ex  pa^  el  provide&tia  majonim* 
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<efs  fliall  ifluc  againft  them  in  the  manner  prefcribed* 
in  §  4.  with  regard  to  the  father's  guardianfhip. 

S  14- 

Failing  the  mother^  or  grandmother^  or  when  nei- 
ther incline  'to  accept  the  guardianfhip,  the  pupil's 
neareft  heir  (hall  be  bound,  on  pain  of  lofing  his  right 
of  fucceflion,  to  take  upon  himfelf  the  guardianfhip, 
provided  no  incapacity  exclude  him  from  it,  and  he 
have  no  argument  of  excufe  to  be  difpenfed  from  iu 

As  agnats  arc  preferred  to  cognats,  with  regard 
to  fucceifion  in  fiefs,  though  become  allodial,  and  in 
feoffinents  in  truft,  they  are  alfo  obliged  to  accept, 
preferably  to  cognats,  the  guardianship  of  the  pupil 
their  relation  ;  and,  if  they  refufe  it,  they  fliall  incur 
the  penalty  mentioned  in  the  preceding  article. 

S  16. 

If  it  happen  that  the  pupil  have,  in  a  collateral 
line,  two  relations  of  the  fame  degree,  they  fliall  both 
joindy  be  charged  with-.thc  guardianfliip ;  but  if  they 
be  more  in  number,  the  judge  fliall  chufe  two  of 
them  for  the  management,  and  the  others  fliail  be  re« 
larded  only  as  honorary  guardians*  . 

If  fome  of  the  agnats  refide  in  foreign  countries, 
fuch  as  are  in  the  place  fliall  preferably  be  intrufled 
with  the  guardianfliip,  if  they  can,  befides,  *  perform 
the  conditions  required  of  guardians^ 

S  i8. 
Moreover,  it  mufl:  be  remarked,  that,  when  a  guar- 
dian is  to  be  chofen  among  the  nearefl:  relations,  re- 
gard muft  be  had  to  the  right  of  reprefentation,  whicli 
takes  place  in  favour  of  nephews,  or  brothers  fons^ 

*  Pr^eftare  prxftajida«, 

H  h  2  who 
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who  ftandy   ia  this  cafc»  in  conopctidon  with  theii^ 
uncles. 


TITLE        V. 

Of  the  guardianjbip  conferred  by  the  magiftrafe^  and  $f 
the  perfons  who  are  charged  io  demand  tbefettkm^U  of 
a  guardian^ 

(^De  tutoribus  datis  ah  Ins  qui  jus  dan£  bahni^  (^Cn 
^  tutores  pei^nS  ei  ubi  petaniur*) 

WHen  a  father  dies  without  making  a  will^ 
and  the  pupils  have  no  relation  fit  to  be  their 
guardian,  the  judge  (hall  be  intrufted  with  the  carp 
of  giving  them  good  guardians.  See  above,,  book  IIL 
tit.  U;  S3-' 

There  are  even  cafes  in  which  the  judge  is  obligecl 
to  give  them  guardians,  though  there  be  fome  al-« 
ready  named  by  their  father's  will;  namely, 

a)  When  the  guardians  named,  or  one  of  them»  U 
dead. 

b)  When  they  have  excufcd  themfi;lves  3, 

c)  When  they  are  under  age  •, 

d)  When  they  have  been  fct  afidc  on  account  of 
tnalverfation ; 

e)  And  when  they  are  named  by  the  fa,ther  only 
conditionally,  or  tQ  a  certain  tinie. 

In  this  cafe,  the  judge  Ihall  appoint  others  to  ad- 
minifter  the  guardianfhip,  either  for  a  time  only  \ 
or  for  all  the  time  that  the  guardianfliip  isno  conti-r 
Aue,  if  the  father's  fettlement  be  entirely  inefieftual, 

*  Ad  interim.^ 

?0f 
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yor  the  neareft  relations,  if  there  were  any,  cannot  be 
admitted  to  it,  becaufe  the  father,  by  his  filence  con^ 
Cerning  th^m,  has  fufiiciently  tcltified  that  he  had  na 
confidence  in  them, 

...      ^.3- 
The  obligation  of  the  judge  to  appoint  guardians 

for  pupils  fubfxfts  Itill  in  certain  cafes,  though  there 

be  relations  to  whom,  except  in  thefc  cafes,  the  guar* 

dianihip  fhould  be  intruded,  namely, 

a)  When  the  neareft  relation  is  himfelf  under  age. 

b)  When  he  has  excufed  himfelf  from  it  for  gocxl 
feafons, 

c)  When  he  has  been  fet  afide  as  fufpcfted. 

d)  Or  when  he  dies  after  having  begun  to  admini- 
Aer  the  guardianihip. 

c)  When  relations  difpute  concerning  proximity, 
f )  Or,  in  fine,  when  the  mother  marries  again. 
In  all  thefe  cafes  the  judge  is  to  appoint  a  guardian 
for  a  certain  time,  or  even  for  all  the  time  that  the 

fuardianfhip  is  to  laft,  if  the  legal  guardian,  after 
eing  admitted,  have  become  quite  incapable  of  ad- 
miniftering. 

Neverthelefs,  in  thefe  fame  cafes,  the  other  near  re- 
lations (hall  not  be  excluded  from  the  guardianihip, 
if  they  demand  it,  and  be  of  age  and  capable  of  be- 
ing guardians,  unlefs  the  judge  have  weighty  reafons 
for  preferring  grangers  to  them ;  for  in  appointing 
guardians  he  ought  to  have  more  regard  to  the  ad- 
vantage of  the  pupils  than  to  proximity  of  kindred. 

■      .  s  4. 

Any  judge  who  has  an  ordinary.  jurifdi6bion,  and 
within  which  the  pupil's  parents  have  conftantly  had 
their  refidence^  may  appoint  one  or  more  guardians 
to  adminifter  his  effedbs.    If  his  father  and  mother  had 

up  certain  refidence^  che  judge-ordpary  of  the  place 

where 
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where  the  pupil  (hall  be  at  the  time  of  their  deceafe,; 
fliall  appoint  the  guardian. 

I.)  When  the  pupil's  father  and  mother  have  had 
two  diflFerent  places  of  abode,  refiding  fbmetimes  ia 
the  one  and  fometimes  in  the  other,  our  will  is,  that 
what  is  called  in  that  place  atUicipation  %  (hall  take 
place,  that  is  to  fay,  that  the  nomination  of  the  judge 
who  firft  fhall  iflue  an  aft  of  guardianlhip  in  the  re- 
quifite  forms  fhall  have  its  eneft,  and  the  guardian 
appointed  by  him  fiiall  be  the  real  guardian. 

2.)  When  a  pupil  ihall  have  a  confiderable  part  of 
his  effefts  fituated  in  another  town  or  province  of  our 
dominions  than  that  of  his  refidence,  the  judge  of 
the  place  where  thofe  efFcds  are  iituated,  may,  if  he 
thinks  it  advantageous  for  the  pupil,  on  account  of 
the  guardian's  diftance,  or  for  other  weighty  reafons, 
appoint  a  particular  guardian  for  them, 

3.)  But  if  the  pupil  had  a  real  eftate  fituated  in 
foreign  countries,  the  guardians  named  by  our  judges, 
whom  they  fhall  not  there  be  pleafed  to  acknowled 
as  guardians,  fhall  neverdiclcfs  take  care,  that't 
judge  of  the  place  where  thefe  eflates  are  fituated, 
appoint  a  joint  guardian  to  adminifler  them. 

If  it  happen  that  pupils  be  without  parents,  and 
without  effefts,  they  fhall  not  for  that  reaibn  be  with* 
out  guardians  \  but  the  judge  ihall  take  care  of  hisi 
own  accord  to  appoint  for  them,  and  that  within  the 
fpace  of  four  weeks  at  farthefl,  reckoning  from  the 
death  of  the  father  and  mother,  a  guardian,  who  fhall 
be  charged  with  the  care  of  their  education,  and  to 
do  all  that  is  in  his  power  to  procure  them  a  fettle- 
jnent;  but  be  fhall  not  be  obliged  to  afford  them 
maintenance  out  of  his  own  money,  the  judge  who 

•  Pneventio, 

hat 
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has  named  him  being  to  provide  means  for  maintain^ 
ing  them. 

The  judge  ihall  hot  appoint  to  a  guardianihip  per*- 
ibns  incapa^ble  of  it,  nor  fuch  as  by  illicit  methods 
endeavour  to  get  themfelves  admitted,  and  who  can 
enly  be  regarded  as  intruders  •,  nor  fuch  as  have  been 
Kje&ed  by  the  fathers  and  mothers  of  the  pupils. 

As  die  judge  is  not  always  informed  that  there  are 
pupils  to  whom  guardians  muft  be  appointed ;  it  is 
iieceiTary  to  know  who  is  to  apply  to  him  to  get  them 
named. 

§  8. 

On  this  occafion  njuft  be  remembered  what  has 

l)cen  already  intimated  in  §10.  of  tit.  IV.  namely^ 

that  before  all  things  the  mother,  and  failing  of  her 

the  grandfather  by  the  father's  fide,  and  after  him 

the  grandmother  by  the  father's  fide,  and  if  they  be 

both  dead,  the  maternal  grandfather,  and  after  him 

the  grandmother  by  tlie  mother's  fide,  are  obliged, 

under  pain  of  lofing  the  right  which  proximity  gives 

them  to  the  guardianihip,  to  apply  to  the  judge,  there 

to  declare  that  they  take  upon  them  the  guardianihip 

of  their  children ;  or  when  they  have  arguments  to 

cxcufe  them  from  it,  to  propofc,  within  the  fpace  of 

fix  weeks,  one,  two,  or  more  perfons,  and  to  demand 

that  one  of  them  be  chofen  and  confirmed  to  admini-* 

iter  the  guardianfliip. 

S  9- 
Neither  fhall  it  be  fufficient  that  they  have  applied 

fcr  this  purpofe  once  or  twice  to  the  judge  -,  for  tf  the 
guardian  whom  they  propofed  excule  himfelf,  or  be 
jt€je6bed  by  the  judge,  they  (hall  immediately  alk  an- 
other to  be  named. 
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S  jo- 
in cafe  the  mother  or  grandmother  have  allowed 

three  months  to  elapfe,  reckoning  from  the  father's 

death,  without  propofmg  a  guardian,  an4  the  ion  or 

grandfon  die  before  the  age  of  puberty,  ihe  fhall  lofe 

all  his  fuccefiibn,  which  fhall  fall  to  be  divided  to  tho 

.pupil's  other  near  relations  *,  nor  (hall  even  the  mo^ 

ther's  ignorance  of  the  law,  nor  her  funplicity  ferve 

her  for  an  excufe. 

Neverthelefs,  if  (he  were  ftill  under  age,  flie  fhall 

not  lofe  her  fucceflion,  in  conlideration  of  her  non- 

age  y  but  if  it  appear,  that  through  malice  fhe  has 

negle£tcd  to  demand  a  guardian,  fhe  fhall  be  punifhed 

for  it  according  to  circumftances. 

S  If. 

The  other  relations  and  allies  of  pupils  fhall  like- 
^ife  be  obliged,  if  there  be  no  mother,  or  other 
afcendin^  relations,  and  if  they  have  themfelves  argu- 
ments or  excufe,  to  propofe  to  the  judge  guardians  for 
the  pupils,  and  timeoufly  to  folicit  their  hominatiori* 

This  obligation  particularly  concerns  the  nearefl  re- 
lations, who,  if  they  be  in  the  place,  fhall  be  obli-* 
ged,  under  difcretionary  penalties,  to  folicit  the  judge 
for  the  nomination  of  a  guardian :  they  fhall  be  bound 
to  demand  this  within  the  fpace  of  four  weeks,  reckon- 
ing from  the  day  of  the  father  or  mother^s  death :  if 
they  do  hot  demand  it  within  that  time,  and  if  they 
ftill  negleft  to  do  fo  for  another  fpace  of  fix  weeks, 
they  fhall  lofe  the  half  of  what  would  fall  to  them  o£ 
the  fucceflion  of  the  pupils,  in  cafe  they  happen  to 
die  before  the  age  of  puberty,  which  half  fhall  be- 
long to  the  other  nearefl  relations  after  them« 

As  often  as  the  nearefl  relations  of  the  pupils  fhall 
n^leffc  thefe  precautions,  fuch  as  follow  them  in  de^ 
gree  of  proximity,  and  who,  by  the  negligence  of  the 
firft,  acquire  the  right  of  fucceeding  tQ  the  pupil* 

ihaU 
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fliall  be  bound,  under  the  fame  penalty,  to  demand, 
within  the  fpace  of  four  or  fix  weeks  at  moft,  the 
fettlement  of  a  guardian. 

§  12. 
Our  will  is  alfo,  that  all  fellow-fubjefts  have  right 
to  folicit  the  nomination  of  a  guardian  -,  which  (hall 
efpecially  be  allowed  to  fuch  as  have  an  intereft  in 
the  matter,  fuch  as  to  a  creditor  who  is  at  law  with  a 
pupil,  and  others  who  have  affairs  to  fettle  with  him. 

§  13- 
In  fine,  the  perfon  under  age  may  apply  to  the 

judge  to  get  a  guardian  appointed. 

§  14- 
When  no  body  fliall  folicit  the  nomination  of  a 

'guardian,  the  judge  fliall  provide  for  it  immediately 

of  his  own  accord.     Moreover,  our  pleafure  is^  that 

he  fliall  not  appoint  a  guardian  conditionally,  nor  on- 

y  to  adminiiter  for  a  certain  time. 

§  15. 
As  it  much  concerns  the  pupil  that  care  be  taken 

to  fecure  the  fucccflion,  fuch  as  want  to  be  guardians, 

or  who  are  obliged  to  propofe  them,  fliall  be  at  all 

pains  to  prevent  any  of  the  pupil's  moveable  effeds 

from  being  embezzled ;  and  for  this  purpofe  they 

fliall  require  the  judge  fpcedily  to  feal  every  thing 

that  can  be  locked-,  which  he  fliall  do, without  raifing 

difiiculties,  immediately  after  being  aflced. 

Our  will '  is  tven,  that  the  ordinary  judges,  who 

have  no  jurifdi^ion  over  perfons  in  our  fervice,  nor 

over  the  nobility,,  may  neverthelefs  caufe  a  feal  to  be 

put  by  a  notary  on  the  efFedbs  which  the  nobility  or 

military  fliall  leave;  which  may  alfo  be  done  at  the 

houfes  of  gentlemen  in  the. country,  though  they  have 

not  refided  on  their  eftates,  nor  have  died  there. 

Vol.  L  I  i  §  i^^ 
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§  i6. 

And  the  better  to  provide  for  the  fecurity  of  po^ 
pils,  we  enoft  and  ordain^ 

I . )  That  the  domeftic  fervants  of  one  who  happeils 
to  die  leaving  pupils,  fhall  be  bound,  when  the  mo- 
ther and  the  other  relations  are  not  in  the  place,  im« 
mediately  to  inform  the  judge  in  whofe  jurifdidtion 
the  defundt  cfied ;  who  mall  forthwith  caufe  his  re- 
pofitories  to  be  fealed  by  one  of  the  members  of 
court,  or  by  a  notary,  and  fhall  ferioufly  exhort  the 
perfons  who  may  be  in  the  funeral  houfe,  (efpecially 
if  all  the  precautions  requifite  in  fuch  cafes  have  not 
been  taken  at  firft),  to  conceal  nothing  of  the  efie^ 
of  the  fuccelfion  ;  declaring  to  them^  that  if  it  happen 
to  be  known  that  they  have  coifceafed  any  thing,  they 
are  to  cxpcdk  to  be  feverely  punifhlKl  for  it* 

2.)  That  little  {hall  be  taken  for  the  dues  of  fealing, 
whether  it  be  required  or  ordered  by  the  judge:  that 
the  fealing  cannot  be  hindered  under  >ny  pretext 
whatfoever  -,  and  that,  after  fealing,,  the  judgt  fhall, 
with  all  convenient  diipatch,  proceed  to  the  making 
up  of  the  inventory. 

3.)  But  if  the  pupil  have  a  father  or  nf other,  a 
grandfather  or  grandmother,  and  they  offer  judicially 
to  make  a  particular  account  of  the  efFefts,  fuch  as 
they  can  give  upon  oath  if  required,  it  ftiall  not  be 
fieccflary  to  feal  or  make  an  inventory,,  as  the  judge 
is  to  fatisfy  himfelf  with  drawing  up  a  memorial  of 
what  paffed,  and  of  the  reafons  which  he  had  for  not 
putting  his  feal  on  the  repofitories,  and  making  an 
inventory. 

§  17- 
Any  one  who  Ihall  expend  any  thing  for  the  fettle- 

ment  of  a  guardian,  may  redemand  it  by  an  aftion* 

for  bufinefs  done  *,  unlefs  fome  one  had  offered  to 

do  it  at  his  own  charges. 

^  AEdovte  negotioram  geftomm. 

§  18. 
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§  18. 
And  as  we  have  eftablilhed,  as  is  known,  a  court 
for  pupils,  for  the  fake  of  the  defundt  *,  our  pleafiire 
is,  as  we  have  already  made  it  known,  that  the  court 
Ihall  not  w^t  till  guardians  make  application,  or  till 
iuch  as  are  bound  to  folicit  for  their  nomination  pro- 
pojfe  them  'j  but  our  will  is,  that  as  foon  as  the  court 
Ifaall  learn  that  any  one  is  deceaied  leaving  pupils,  or 
that  there  are  any  furious  or  fatuous  perfons,  who 
confequently  are  not  in  a  condition  to  manage  their 
own  aflf^rs,  the  court  {hall  be  careful  to  have  the  re- 
pofitories  fealed,  and  guardians  or  curators  appointed 
for  them. 

*  19- 

But  that  the  court  of  pupils  may  be  timeoufly  in- 
formed of  the  cafes  of  which  it  ought  to  take  cogni- 
fance,  we  ordain, 

I.)  That  when  aperfon  happens  to  deceafe,  lea- 
ving childrm  in  nonage,  all  fuch  as  are  called  to  the 
guardianlhip,  whether  by  will,  or  by  proximity  of 
Kindred,  ihall  notify  the  death  to  the  court,  under 
pain  of  twenty  rix-dollars  of  fine,  within  the  fpace  of 
four  weeks,  reckoning  from  the  day  that  they  fhell 
fcear  of  his  deceafe. 

2.)  That  all  fuch  as  aie  obliged  to  propofe  guardi- 
ans, fhall  likewife  be  bound,  under  the  fame  penalty, 
to  notify  to  the  court,  within  the  fpace  prefcribed, 
the  death  of  perfoRs  deccafed,  leaving  children  in  non- 
age. 

3.)  That  notaries  and  fecretaries  employed  in  feal- 
ing  up  the  repofitories,  and  in  making  the  inventory, 
ihdl  likewife  be  under  this  obligation, 

4.)  As  well  as  the  judges  of  the  place  in  which 
the  deceafe  happens,  though  tl^defunft  were  not  un- 
der their  jurifdidion. 

I  i  a  5.)  That 
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5.)  That  the  fifcals  of  every  place  (hall  inform 
themfelves  alfo  of  thefe  fort  of  deceafes,  in  order  to 
ad  vife  the  court,  when  they  (hall  come  to  their  know- 
ledge. 

6.)  But  that  it  Ihall  chiefly  be  the  duty  of  paftors 
officiating  in  town  and  country,  to  make  this  notifica- 
tion to  the  court  of  pupils,  at  fartheft  within  four 
weeks  after  the  interment,  and  under  pain  of  five  rix- 
doUars  of  fine.  They  fhall  particularly  mark  how  many 
children  the  defundt  leaves,  who  are  the  neareft  rela- 
tions, and  where  they  refide. 

And  that  none,  and  efpecially  minifters,  magiftrates, 
and  fifcals,  may  pretend  to  excufe  their  negligence  on 
this  head,  under  pretext  of  ignorance  of  the  prefent 
ordinance,  our  pleafure  is,  that  the  court  of  pupils 
caufe  to  be  publilhed,  every  three  months,  in  the 
billet  of  intelligence,  the  following  advertifcments. 

1 .  Be  it  known,  for  the  fecurity  of  pupils^  and  of  fuck 
as  are  not  in  a  condition  to  manage  their  own  affairs^  that 
both  fuch  as  are  called  to  he  their  guardians  by  willj  or  by 
proximity  of  kindred^  and  fuch  as  are  obliged  to  demand  that 
guardians  and  curators  be  named  for  them,  ought  ^  within 
tbejpace  of  four  weeks  ^  reckoning  from  the  time  they  were 
informed  of  the  defun£fs  death,  or  their  own  nomination 
to  the  guardian/hipy  to  notify  to  the  court  of  pupils  the 
deceafe  of  the  defun3,  and  the  number  of  children  in  non- 
age which  he  leaves,  as  alfo  who  are  fhe  near  eft  relationSy 
and  where  they  refide. 

t .  That  notaries  and  fecretaries  who  may  have  been 
employed  in  fealing  up  the  repofitories,  and  making  the  in- 
ventory, ought  alfo  to  make  the  fame  notification  within 
eight  days,  reckoning  from  the  time  of  their  being  required 
to  proceed  on  that  bujinefs. 

3 .  And  that  it  belongs  efpecially  to  minifters  to  make  the 
notification  mentioned  within  the  fpaco  of  four  weeks  af- 

ter 
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ttr  the  interments  Moreover ^  all  of  them  are  a^hertifedy 
that  J  if  they  fail  to  acquit  tbemfelves  of  what  is  prefcribed 
So  thew  on  this  bead^  they  fhall  undoubtedly  be  condemned 
in  the  fine  which  they  fljaU  incur  by  their  negligence. 

§20. 

If  the  court  of  pupils  come  to  be  informed,  that, 
by  the  death  of  a  perfon,  there  is  occafion  for  the 
appointment  of  a  guardian,  the  day  of  the  deceafe 
Ihail  immediately  be  ififerted  in  a  particular  regifter ; 
and  if,  after  having  taken  information  concerning  the 
affixing  of  the  feals,  the  court  find  that  they  have 
not  been  affixed,  that  fhall  immediately  be  ordered  to 
be  done  by  authority  of  court.  But  if  nothing  were  to 
be  feared  from  the  delay,  and  if  it  do  not  appear  ne- 
cefTary  immediately  to  take  fome  precautions,  the 
court  may  wait  till  the  terms  fixed  for  demanding  a 
nomination  of  guardians  be  elapfed. 

When  the  nomination  of  a  guardian  fhall  be  made 
at  •the  requifition  of  any  perfon,  or  by  authority  of 
court,  if  negleded  to  be  required,  the  nomination  fliall, 
in  like  manner,  be  inferted  in  the  regifler  mentioned ; 
and  if  the  guardian  neglcft  to  perform  his  duty,  he 
fhall  ferioufly  be  exhorted  to  do  it,  and  he  may  even  be 
reprimanded  for  negleft,  according  to  circumftances. 

Care  fhall  alfo  be  taken  to  infert  briefly  in  the  a* 
bove-mentioned  regifter  of  guardianfhips,  all  that  fhall 
be  demanded  and  ordained,  and  whatever  concerns 
guardianfhips  *,  in  particular,  if  the  guardians  have 
given  up  their  accounts,  how  they  have  accounted, 
what  balance  there  is,  if  the  ready  money  have  been 
laid  out  or  depofited,  fc?f.  that  recourfe  may  be 
had  to  the  afts  of  guardianfhip,  and  there  may  be 
feen  at  one  view  all  that  has  pafTed  on  this  occafion : 
but  if  there  be  a  will,  the  guardian  fhall  alfo  inform 
the  court  of  it,  that  it  may  be  mentioned  in  that  re- 
gifler. 

Moreover, 
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Moreover,  that  Vegifter  fhall  be  fo  fwmed,  that, 
by  confulting  it,  may  not  only  be  feen,  in  brief,  if 
what  is  prefcribed  by  this  ordinance  hare  been  oUer* 
Ted ;  but  alio  with  how  many  guardianfliips  one  guar- 
dian is  charged ;  whether  he  adminifters,  or  is  only  an 
honorary  guardian^  and  whether  he  have  in  his  hands 
little  or  much  money  belonging  to  his  pupiL  But 
if  the  pupil  have  eflfedts  fituated  in  another  jur^didion^ 
where  the  accounts  of  them  are  to  be  particularly  gi- 
yen  up,  it  Ihall  be  fufiicient  to  iniert  in  the  regifter, 
to  what  judge  application  muft  be  made,  to  be  in* 
formed  of  what  concerns  them. 

In  fine,  our  will  is,  that,  in  conformity  to  the  prac* 
tice,  with  refpeft  to  records  of  hypothecs  or  morrga- 
ges,  the  courts  if  required,  fliall  give  to  any  one  to 
whom  the  guardian  is  indebted,  or  from  whom  he 
wants  to  borrow  any  money,  or  on  whole  account  he 
has  become,  or  intends  to  become  furety,  a  certificate, 
containing  the  principal  circumftances  iuft  mentioned, 
that  every  one  may  govern  himfelf  thereby,  and 
take  fuch  meafures  as  to  him  Ihall  feem  moft  proper 
for  his  own  fecurity.  In  this  manner,  guardians  will 
l)e  induced,  for  their  own  credit,  to  be  very  exaft  in 
their  adminiftration ;  by  this  alfo  our  fifcals,  who  ought 
carefully  to  inform  thcmfelves  of  this  matter^  will  have 
^n  opportunity  to  judge^  whether  our  ordinance  be 
put  in  execution  %  and  we  moft  exprefsly  recommend 
to  them  to '  perform  the  duty  of  their  employments^ 
againft  fuch  as  fhall  neglcA  to  obf^rve  wh^t  is  here  pro* 
fcribedt 


TITX.E 
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TITLE        VL 

■    r 

Of  the  admimftraiitm  of  guarJianfliipSj  cm»prebending  hab 
the  edncaHtm  ofpi^ls  and  the  admhuftraiiM  of  their 
^eSs. 

{pi  admifdftratione  tutonm^  it  uhi  pupiUus  morari  vd 
iducari  debeai^  &r.) 

BEfore  a  gaardtan  can  enter  on  the  exercife  of  the 
office  conferred  on  him,  he  is  obliged, 
I.  To  demand  his  confirmation  from  the  judge, 
even  though  he  be  named  to  the  guardianfliip  by  will^ 
cither  of  the  father  or  of  a  ftrangen 

§  2. 
-He  fliaU  demand  this  confirmation  from  the  judge 

tinder  whofe   immediate  jurifdiftion  he  lives;   and 

that  this  demand  may  be  made  timeoufliy,  we  ordain, 

I.)  That  all  fuch  as  have  been  named  guardians  by 
will,  (hall  apply,  for  that  purpofe,  to  the  judge,  withiiv 
the  (pace  of  four  weeks,   reckoning  from  the  time 
that  the  will  (hall  be  publifhed  and  communicated  tov. 
them  \ 

2.)  And  that  fuch  as  are  called  to  the  guardian^ 
(hip  by  nearnefs  of  kindred,  fhall  make  this  demand 
within  four  weeks,  after  they  are  acquainted  of  the 
death  of  their  relation. 

§3- 
This  fhall  alfo  be  oblerved  by  the  mother  and 

grandmother,  who  fhall  be  obliged  to  make  their  de- 
claration within  the  fpace  mentioned,  and  perform 
the  conditions  required  of  them  by  the  prelent  or« 

dinance. 
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dinahce,  in  order  to  render  thcmfelves  capable  of  ad- 
miniftering  for  their  children,  and  alfo  to  get,  for 
this  purpofe,  an  atteitation  from  the  judge. 

§  4- 

But  we  referve  to  ourfelves  immediately  the  gi- 
ving of  this  confirmation,  and  the  ifTuing  adls  of  guar- 
dian(hip  in  certain  cafes,  in  which  we  {hall  think  it 
necefTary  ;  efpecially  as  to  guardians  who  caimot  ac- 
.  cept  the  office  without  our  permiffion.  . 

Provided  always  that  the  guardian  confirmed  by 
us,  Ihall  be  obliged  to  notify  his  nomination  to  the 
judge:  competent,  within  the  fpace  of  four  weeks  ; 
and  if  the  fucceffion  be  difperfed  in  different  jurif- 
diftions,  the  notification  Ihall  be  made  to  each  of 
thofe  judges,  before  whom  he  fhall  alfo  be  obliged 
to  produce  his  accounts  :  if  he  refufe  to  do  fo,  they 
fhall  immediately  report  it  to  us,  and  fhall  wait  our 
further  decifion. 

§5. 
If  a  guardian  (except  in  the  cafes  which  fuffer  no 
delay,  and  of  which  he  is  immediately  to  inform  the 
judge)  take  upon  him  to  adminifler  the  office,  before 
being  confirmed,  our  pleafure  is,  not  only  that  the 
aft  be  null,  but  alfo  that  he  incur  a  fine  of  ten  rix- 
dollars  payable  to  the  fifcal  •,  and  if  he  do  it  mali- 
cioufly,   that  he  be  punifhed  more  feverejy  for  it. 

No  guardian  can  then,  before  his  confirmation,  fue 
or  be  med  in  his  quality  of  guardian  ;  and  we  prohi- 
bit the  judges  to  receive  him  in  that  quality,  till  he 
>  have  legalized  his  power,  by  producing  the  aft  of 
guardianfhip.  It  is  moreover  underftood,  that  it 
would  be  fuperfluous  to  produce  this  aft  to  the  judge, 
who  himfetf  had  eflablifhed  and  confirmed  the  guar- 
dian. 

The  guardian,  on  the  contrary,  who  fhall  negleft 

to 
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to  put  himfelf  in  a  condition  to  adminifter,  to  demand 
his  confirmation  within  the  fpace  prefcribed,  and  to 
perform  the  conditions  required  pf  guardians  before 
they  can  enter  upon  their  adminiftration,  (hall  be  an: 
fwerable  to  the  pupils  for  ail  the  lofs  which  his  negli- 
gence IhaU  occailion. 

II.  Our  will  is,  that,  in  confirming  a  guardian,  the 
following  form  of  an  oath  be  Ihown'to  him,  and  that 
he  promife  to  comply  with  it  in  every  thing,  and  in 
all  cafes,  as  far  as  the  fituation  of  the  pupils  can  al* 
low.  This  oath  is  to  be  taken  by  giving  his  hand  to 
the  judge ;  (or  Vermage  eines  Handfcblages.) 

\ 

Form  of  a  guardian's  oath;  which  may  alfo  be  ad|iii-» 

niftered  to  a  curator,  by  putting  in  place  of  the 

word  pufil  that  of  minor ^  and  by  not  obliging  him 

to  take  care  of  the  perfon  and  education  of  the  minor. 

I  Jff.  N.  fwear  and  promife  before  God^  *That^  having^ 
'  been  confirmed  guardian  of  the  pupil  U.  N.  who  isintruft-- 
ed  to  my  care^  I  will  be  faithful  in  my  adminijiration^  and 
will  provide y  as  far  as  in  my  power ^  for  the  prefervation 
of  his  perfon  and  effe£ls :  that  I  will  be  as  attentive  as 
poffble.  that  he  get  a  good  education  :  that  I  will  not  alie- 
nate his  funds ^  if  he  have  any^  without  the  permiffion  of 
the  judge ^  but  that  I  will preferve  them  in  a  good  condition : 
that  I  will  defend  his  perfon  and  effeSlSy  either  judicially 
or  extrajudicially^  and  that  I  will  negleS  nothing  that  may 
be  for  bis  advantage :  that  I  will  make  an  exa£l  Jlate  of 
bis  effeUSy  and  will  caufe  an  inventory  of  them  to  be  drawn 
up  :  that  I  will  give  in  my  accounts  at  the  time  and  in  the 
manner  prefcribed^  that  is  to  fay^  every  year^  and  that 
I  will  not  fuffer  more  than  two  months  to  elapfe  after  the 
expiration  of  every  year j  without  afking  a  commiffioner' to 
ie  named,  and  a  time  to  be  fixed  for  receiving  my  accounts y 
Vql.L  Kk  which 
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which  I  will  deliver  for  that  purpofe :  that  I  will  alfo  de* 
liver  to  the  judge  all  thatfiallbe  recovered  ofreadjf  mane^ 
belonging  to  tny  pupil^  in  order  to  keep  it  carefully  myfelf^ 
after  the  judge  JbaU  put  it  under  his  fealy  or^  in  order  ta 
depqfit  it  in  courts  if  the  judge  think  proper^  till  it  can  h 
laid  out  with  his  confent  to  my  pupiPs  advantage :  thai 
I  will  make  no  pur  chafe  of  his  effe^Sy  either  by  nryfelf^  or 
hy  third  perfons ;  but  that  I  will  deliver  to  him  in  due: 
time  all  that  ought  to  accrue  to  him^  by  giving  an  exaS 
account  of  all  my  adminijlration  :  in  finey  I  will  behave 
fnyfelf  in  every  things  and  every  where ^  as  becomes  a  faith- 
ful  guardian^  and  an  honeji  man  ;  and  fo  truly  may  Go4 
he  my  helpy  through  his  Son  Jefus  Chrip.     Amen. 

Wc  have  already  remarked  above  with  relpeft  to 
the  mother  and  grandmother,  that  if  they  incline  to 
be  guardians,  they  muil  perform  befides  certain  con-- 
ditions,  which  are  enumerated  in  tit,  IV*  §  9. 

§8, 

III.  Guardians  are  obliged  to  give  good  and  fufB« 
cient  furety ;  and  our  will  is,  that  no  other  perfons  be 
confirmed  as  guardians  but  fuch  as  have  eftates,  or 
can  produce  the  furety  requifite.  Neverthelefs,  if  the 
judge  find  himfelf  obliged^  for  want  of  proper  pcr^- 
fons,  to  intruft  guardianlhips  to  perfons  of  no  eftate^ 
or  not  in  a  condition  to  bring  furety,  he  fliall  careful- 
ly inform  hinifelf  concerning  their  conduft,  and  how 
they  manage  their  own  affairs :  and^  in  this  cafe  of 
neceffity,  he  may,  without  requiring  furety,  chufe 
fuch  of  whofe  probity  and  condudt  he  fhall  get  good 
evidence.  We  have  already  intimated  that  guar- 
dians named  by  the  father*s  will,  are  ufually  excufed 
from  giving  furety.     See  above,  tit.  IIL  §  6. 

§  9- 

IV.  A  guardian  is  obliged,  before  taking  into  his 

keeping  the  effects  of  the  pupils^  and  begmning  his 

adminiftration. 
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tdminiilration,  to  caufe  to  be  drawn  up  an  inventory  • 
complete,  diftinft,  £uthful,  and  according  to  the  or- 
der obfcrved  in  the  form  in  the  appendix,  N.  i .  of 
all  their  effects,  moveable  and  immovable,  debts, 
bills,  writings,  papers,  &fr.  by  fome  member  of  the 
court,  or,  at  leaft,  by  a  notary,  affifted  with  two  un- 
exceptionable witneflcs. 

Ifthe  guardian,  never  thelefs,  incline  himfclf  to  majce 
an  exaA  and  particular  account  of  the  efiefts,  he  may 
do  fo,  provided  he  make  it  fuch  as  he  can  give  oath 
upon  it,  when  required.  But  in  cafe  he  have  fuffered 
to  elapfe  the  fpace  of  four  weeks,  reckoning  from  the 
limp  he  was  confirmed,  without  doing  either  the  one. 
or  the  other,  he  (hall  hp  condemned  in  a  finfc  of  fifty 
rix-doUars,  or  in  fome  other  equivalent  penalty,  unlefs 
he  has  been  diverted  from  it  by  fome  weighty  reafon^ 
or  by  fome  lawful  impedinient,  fuch  as  contagion 
or  war  J  willing,  neverthelefs,  that,  in  this  cafe,  he 
inform  the  judge  of  it,  and,  in  the  mean  time,  keep 
all  his  efiefls  locked  up  and  fealed.  But  if  he  make 
neither  an  inventory  nor  particular  account,  not  only 
ihall  he  be  fet  afide  from  the  guardianfhip,  and  brand- 
ed with  infamy;  but  the  pupil,  or  minor,  ihall  alfo 
have  a  right  to  fue  him,  and  to  found  his  adion  a- 
gainft  him  on  the  oath  which  is  called  in  litem :  nor 
can  the  pupil's  claims  be  modified.  And  our  will  is, 
that  if  the'  guardian  be  infolvent,  he  be  treated  and 
puniihed  as  a  real  bankrupt,  in  conformity  to  the  e- 
dids  publiihed  againf):  fraudulent  brankruptci^s. 

§  10. 
Moreover,  neither  the  father  who  adminifters  the 
fortune  of  his  own  children,  nor  the  mother  who 
takes  upon  her  the  guardianfhip  of  them,  can  be  ex- 
cufed  from  making  an  inventory,  or  a  particular  ac- 
count on  which  they  can  give  oath  -,  and  even  though 
the  teftator  fhould  have  prohibited  the  making  an  in- 

K  k  2  vcntory. 
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vcntoty;  or  have  declared  that  the  guardian  fhould  t\ot 
give  oath  on  the  particular  account,  or  though  he 
fhould  even  have  reduced  his  children  to  their  legi- 
tim,  in  cafe  they  required  any  fuch  thing  of  the 
guardians  named  by  him  •,  they  fhall  neverthlefs  be 
obliged  (without  even  excepting  the  parents  afcend- 
xng)  to  make  a  particular  account  of  the  effects,  fuch 
as  they  may  be  always  in  a  condition  to  give  oath  up- 
on, when  they  Ihall  be  required. 

This  precaution  is  abfolutely  neceffary  for  the  fafe-» 
ty  of  the  pupils  -,  on  the  one  fide,  to  take  from  the 
father  and  mother  every  opportunity  of  conveying 
away  or  fquandering  their  childrens  fortune,  and,  on 
the  other,  that  the  children  may  know  cxaftly  what 
they  have  to  claim  when  the  father  or  mother  marry 
again  :  for  if  they  fhould  delay  making  a  particular 
account  o£  their  childrens  effefts  till  the  time  they  in- 
tend to  marry  again,  it  would  probably  happen  that  they 
would  forget  feveral  articles,  and  would  thus  do  a  pre- 
judice to  their  children.  Befides,  we  neither  can,  nor 
is  it  our  will  to  cxcufe  any  guardian  from  the  obliga- 
tion of  giving  in  his  accounts  annually ;  and  it  is  evi- 
dent, that  it  is  not  poffible  for  a  guardian  to  give  eve- 
ry year  an  account  of  his  guardianftiip,  if  he  have  not 
firft  of  all  Begun  with  drawing  up  an  inventory  of  hi» 
pupil's  effeds. 

After  the  guardian  fliall  have/ulfilled  all  the  con-^ 
ditions  juft  enumerated,  and  (hall  thus  put  himfelf  in 
a  condition  of  adminiftering  the  guardianfliip,  he  may 
take  upon  himfelf  the  adminiftration,  which  confifts 
in  the  education  of  the  pupils,  fee  art.  L  and  in  th«r 
management  of  their  effects,  fee  art^  II. 
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ART.      I. 

Of  the  education  of  pupils^ 

S  12. 
t  T  has  already  been  obfervcd  iri  title  iL  §-  1 8.  of 
this  book,  that  a  guardian  is  chiefly  given  for  the 
pupil's  perfon ;  whence  it  follows,  that  care  is  to  be 
taken  of  his  education,  slnd  this  fo  much  the  more, 
as  the  public  is  concerned  that  children  be  well  edu« 
cated. 

Above  all  things  attention  is  to  be  given  in  the 
education  of  pupils  to  what  the  father  has  ordered  on 
this  head  in  his  will. 

If  the  father  have  ordered  nothing,  it  belongs  to 
the  mother  to  take  that  care,  as  long  as  fhe  continues 
a  widow. 

If  the  mothet  many  again,  the  judge  has  a  right 
cither  to  leave  her  her  children,  or  to  intruft  them  to 
the  care  of  fome  other  perlbn.  ' 

§  i6. 

When  the  mother  is  dead,  or  has  good  reafoils  not 
to  intermeddle  with  the  education  of  her  children,  of 
when  the  judge  does  not  think  it  convenient  to  in- 
truft her  with  that  charge,  the  paternal  grandfather, 
and  after  him  the  grandgiother  on  the  father's  fide, 
t^c.  (hall  be  obliged  to  take  care  of  their  educa- 
tion. 

In  both  cafes  the  judge  fhall  have  a  right  to  con- 
ftrain  the  relations  mentioned  to  take  the  children 
home,  and  to  fee  to  their  education,  in  cafe  they  re- 
fufc  to  do  it  willingly, 

§  17- 
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When  there  are  no  afcendant  parents,  or  when  they 
aOign  weighty  reafons  for  being  freed  from  the  educa-* 
cation  of  their  children,  or  when  there  arc  juft  caufes 
to  deprive  them  of  it,  the  other  guardians,  in  what- 
ever manner  they  have  been  called  to  the  office,  by 
will,  by  proximity,  or  by  the  choice  of  the  judge,  fhall 
carefully  fee  that  the  education  of  the  pupils  be  in^ 
trufted  to  perfons,  who,  it  is  ceruun,  will  take  good 
care  of  it. 

S  i8. 

If  one  to  .whom  a  legacy  is  left,  or  who  has  been 
appointed  heir,  be  at  the  fame  time  intruded  with 
the  education  of  the  children,  and  refufe  to  do  it,  he 
fliall  be  deprived  of  the  legacy,  or  of  the  fucceflion. 

§  19- 
Guardians  are  chiefly  obliged  to  provide  for  the 

fuftenance  and  cloathing  of  their  pupils,  in  propor* 

tion  to  their  fortune  -,  and  in  order  to  regulate  the 

difburfements  to  be  made  on  this  head,  what  follows 

fliall  be  obferved, 

I.)  If  the  father  have  determined  what  is  to  btf 
expended  on  the  education  of  his  children,  the  guar*** 
diah  (hall  keep  by  his  fettlement :  neverthelcfs,  if  the 
fum  be  too  great  or  too  fmall,  things  may  be  other- 
wife  regulated  by  the  judge,  according  as  equity  and 
decency  fhall  require. 

2.')  If  the  father  have  determined  nothing  upon  it, 
and  if  the  judge,  on  receiving  the  guardian's  ac- 
counts, obferve  that  he  jcxpends  too  much,  or  toq 
little,  as  if  he  had  appointed  no  mailers  for  the  pu- 
pil, 6?f.  it  is  the  judge's  duty  to  regulate,  by  virtue 
of  his  office,  what  is  to  be  bellowed  on  their  educa- 
tion»  and  to  order,  according  to  circumllances,  either 
that  the  guardian  expend  more  or  lefs. 

If  the  ordinary  incomes  of  the  pupils  be  not  fufH- 

cienc 
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cient  to  give  them  an  education  fuit^ble  to  their  fta« 
tion,  the  judge  may  allow  the  guardian  to  raife  capi<* 
tal  fums  for  that  purpofe,  which  (hall  be  allowed  to 
him  in  hb  accounts.  - 

If  the  pupils  be  poor,  and  have  not  effefts  fuffi* 
cient  to  afibrd  them  education,  the  guardians  (hall  not 
be  obliged  to  afford  it  of  their  own  -,  but  they  fball  be 
bound  to  inform  the  judge  of  it,  and  to  a£k  his  ad-» 
vice  concerning  the  method  of  pix)viding  for  it :  and 
in  this  cafe  our  will  is,  that  the  judge  endeavour  to 
get  them  received  into  hofpitals,  orphan.'houies,  &r. 
and  that  he  beftow  on  them  the  care  and  attention 
which  their  fituation  demands,  fo  as  he  can  be  an- 
jfwerable  for  it  before  God,  and  before  us« 

§  21. 

GTuardians  Ihall  early  fend  their  pupils  to  fchool, 
and  fhall  take  care  that  they  go  thither  conftantly,  and 
do  not  leave  it  of  their  own  accord ;  they  fhall  take 
care  that  they  be  exercifed  and  infh*u£ted  at  home  in 
piety,  in  prayer,  in  the  catechifm,  and  efpecially  in 
the  frequent  reading  of  the  holy  fcriptures  :  they  fhall 
alfo  take  care  that  t|}eir  pupils,  when  they  fhall  ar« 
rive  at  the  years  of  discretion,  be  received  at  the  com- 
munion, and  inilrufted  to  communicate  worthily; 
and  they  fhall  further  take  care,  that  fuch  as  have 
been  admitted  to  the  communion  do  not'  ncgleft  op- 
portunities of  receiving  it. 

§  22. 

When  among  the  pupils  there  are  found  exciellent 
geniufes,  and  when,  in  the  examination  of  the  fchools, 
they  fhall  give  ground  to  hope  that  they  will  fome 
time  make  confiderable  progrefs  in  learning,  our  will 
is,  that  the  guardians  do  not  in  any  way  difTuade 
them  from  applying  to  it,  but  that,  on  the  contrary, 
they  encourage  them,  and  furnifh  the  cxpenfe,  if  their 

-    fortune 
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fortune  be  fufficient :  but  if  it  be  not  fufficient»  they 
IhaU  apply  to  the  ms^ilb-ate  to  get  his  advice  and  or^ 
ders  what  they  are  to  da 

When  thcfe  orphans  have  attained  to  the  proper 
age  for  going  to  the  univerfities,  they  {hall  be  fent  to 
fuch  as  are  fettled  in  our  dominions,  and  recommended 
to  the  profeflbrs,  whoqi  we  ordain  by  thefe  prefents^ 
to  take  particular  care  of  their  behaviour.  Guardians 
alio  {hall  be  obliged,  as  much  as  po{fible,  to  take  care, 
that,  under  pretext  of  {hidy,  they  do  not  give  up 
themfelves  to  idlenefs,  and  accuftom  themfelves  to  aix 
irregular  courfe  of  liffe, 

But  pupils  who  have  neither  the  talents  nor  fortune 
requi{ite  for  applying  to  learning,  {hall  be  educated 
fp  as  they  may  follow  other  profeflions,  according  aa 
their  {lation  or  means  {hall  require ;  or  elfc  they  {hall 
be  iet  to  fcrvice,  in  conformity  to  the  cdifl:  of  our 
grandfather  of  glorious  memory,  publi{hcd  the  25th 
of  Augu{t  1708,  and  printed  in  the  appendix  to  tlus 

book,  N.  II. 

§24, 

As  to  female  orphans,  our  will  is  alfo,  that  the 
guardians  educate  them  in  piety  and  virtue -,  that  they 
caufe  them  to  be  inftrufted  in  the  Chri{lian  religion^ 
and  employed  according  to  their  {lation,  in  houfe-: 
hold  affairs,  and  other  works  fuitable  and  becoming 
girls,  •     ' 
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A    R    T.       IL 

Of  the  adminifiraSion  of  the  pi/^^s  tfftSs. 

IT  ctnnot  be  faid  that  provifion  has  been  made  for 

the  pupil's  fafcty,  if  the  guardian  be  not  alfo  care- 
ful to  preferve  his  effe£ts»  and  to^adminifter  them  pro- 
perly. 

S26. 

As  it  ufually  happens  that  when  there  are  feveral 
guardians  nanfed  for  the  fame  peribn,  they  mutually 
tontend  for  the  adminiftration,  we  have  been  pleafed 
to  obviate  fuch  difputes,  by  enafting  and  ordaining 
once  for  all,  that  for  the  future, 

I.)  If  all  the  guardians  want  tx>  adminifter  toge- 
ther, they  may  do  fo,  provided  they  give  jointly  fuffi- 
cient  furety,  becaufe  they  are  bound  in  folidum^  that 
is,  all  together  and  one  for  all. 

2.)  That  they  may  in  this  cafe  divide  the  admini- 
ftration among  themfelves ;  but  the  furety  {hall,  in 
the  fame  manner,  be  brought  by  all  the  guardians, 
who  fhall,  notwithftanding  this  divifion,  be  bound  in 
folidum  for  each  other. 

3.)  But  if  one  of  them  do  not  think  proper  to  ad- 
minifter with  the  others,  and  to  be  anfwerable  for 
them,  nor  to  divide  the  adminiftration,  he  may  be  ad- 
mitted to  adminifter  alone,  on  oflPering  fuf&cient  fure- 
ty; and  after  the  judge  has  fully  and  deliberately, 
examined  all  circumftances,  he  {hall  have  authority  to 
deprive  the  other  guardians  of  the  adminiftration  if 
be  think  it  convenient.  If  there  be  feveral  who  offer 
to  adminifter  alone,  and  to  give  furety,  the  moft  ca- 
pable and  moft  folvent,  both  of  himfelf  and  by  his 
iiu-ety,  fhall  be  preferred. 

Vol.  I.  L  1  4.)  That 
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4.)  That  the  judge  may,  at  the  rcqueft  of  tho 
guardians,  or  by  virtue  of  his  own  office,  divide  their 
adminiftration,  whether  they'  be  teftamentary  guar- 
dians, or  fuch  as  are  called  to  the  guardianfhip  by 
proximity  of  blood;  but,  in  this  cafe  ot  an  adminiftra- 
tion divided  by  the  judge,  no  one  (hall  be  bound  for 
the  reft. 

5.)  That. the  other  guardians,  neverthekfs,  in  qua- 
lity of  honoraries,  Ihall  watch  over  the  conduft  of 
him  who  (hall  be  appointed  to  the  adminiftration; 
and  if  they  (ind  any  thing  blameable  in  him,  tKey 
ihall  accufe  him  as  fufpefted. 

6.)  That  one  who  is  named  as  an  honorary  guar- 
dian, whether  by  a  will,  or  by  the  judge,  (hall  neither 
be  bound  to  give  oath,  nor  furety,  nor  to  make  an 
inventory,  nor  to  intermeddle  with  the  adminiftration ; 
but  he  (hall  be  obliged  to  get  himlelf  confirnoed,  and 
to  take  care,  as  has  been  juft  faid,  of  the  conduct  of 
the  guardian  intrufted  with  the  adminiftradon.  Honon 
rary  guardians  niay  alfo  afTift  at  the  annual  giving  in 
of  the  accounts,  and  give  their  objections  on  that 
head;  for  which  purpoie  the  court  of  pupils  (hall 
f:aufe  them  to  be  cited  as  often  as  there  (hall  be  ac- 
counts of  their  guar^anftiips  given  in. 

§  27, 

On  one  fide  the  ^guardian  intrufted  with  the  admi-. 
niftration  may,  without  4:he  concurrence  of  his  pupil^ 
contradt,  fettle  all  his  afiairs,  and  difpofe  of  his  effefts  y 
and  on  the  other,  the  pupil  has  a  tacit  hypothec  or 
mortgage  on  all  the  guardian's  efFefts. 

But  as  the  guardian  is  appointed  only  with  a  view 
to  defend  his  pupil,  and  confequently  for  his  advan- 
tage and  benefit,  it  is  plain,  that  the  liberty  which  he 
has  of  difpofing  of  his  e(Fe£ts  ought  to  be  circum- 
icribed  within  proper  bounds. 
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§  aS. 

Whence  it  follows,  that  the  guardian  is  obliged  to 
keep  the  houfes  and  other  buildings  in  good  repair^ 
and  to  manage  the  lands  fo  as  that  they  may  not  turi} 
Wafte ;  as  alfo  to  fet  them  in  leafe,  if  he  find  that  it  is 
for  the  intcreft  of  the  pupil  that  they  be  foj  and  to  be 
careful  that  the  farmers  or  leafeholders  do  not  fufFer 
them  to  fall  to  decay,  \>\it  that  they  take  care  to  pro* 
Vide  for  their  prefervation. 

All  the  prpduce  of  the  lands,  whether  confiding  in 
money  or  in  fruits^  beer<  hay>  ftraw^  (^d  fhall  be 
marked  exaftly  by  the  guardian  from  year  to  year,  as 
alfo  what  he  fhall  have  expended  in  melioration  and 
reparation  of  the  fubje<Sts,  or  for  the  maintenance  of 
the  pupil  himfelf,  that,  after  the  expiration  of  th^ 
year,  he  may  give  a  faithful  account  of  them  to  the 
pupil. . 

The  guardian  is  bound  to  fell  timeoufly  and  with- 
out delay,  and  to  turn  into  money,  for  the  pupil's  be- 
hoof, the  moveables  which  may  perilh  and  be  loft^  or 
^hich  it  is  advantageous  to  fell  off^  as  cloaths,  and 
unneceflary  and  fuperfluous  utenfils^  grain^  beer, 
fruits,  &Ci  provided  always  that  he  Ihall  keep  a  par- 
ticular note  of  what  he  fhall  fell,  and  of  the  money 
which  he  fhall  draw  for  it. 

All  the  ready  money  fhall  be  laid  out  on  fecurity^ 
and  at  interefl,  as  it  (hall  come  into  his  hands.  If  there 
be  no  proper  opportunities  of  laying  it  out  on  fecu- 
rity,  the  guardian  fhall  caufe  the  fum  which  he  has 
in  hand  to  be  advertifed  in  the  gazette ;  and  fhall  ac- 
quaint the  judge  at  the  fame  time,  that  the  money 
tnay  in  the  mean  while  be  foaled  by  him,  and  reftored 
to  the  guardian,  or  elfe  depofited  in  court. 

The  judge  himlelf  (hall  take  care  to  get  it  laid  out, 
and  fhall  caufe  it  to  be  put  in  the  gazette,  that  there 
are  capital  fums  belonging  to  pupils,  to  be  lent  at 
five  per  cent,  intereft,  even  though  there  were  but  a 

L  1  a  fum 
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fum  of  one  hundred  rix-dollars ;  which  he  (hall  afib 
caufe  to  be  publifticd  in  a  bill  palled  on  the  tot^n- 
houfe,  or  on  the  court-houfe,  without  exading  any 
thing  for  the  advertifement. 

If  after  public  advertifement  for  fix  months  follow- 
ing, and  for  at  leaft  once  a-n)onth,  that  there  are 
fumrs  belonging  to  pupils  to  be  lent  out  at  five  per 
cent,  and  it  no  body  offer  to  take  them  at  that  rate, 
the  guardian  may  lend  them  at  four  and  one  half,  and 
even  at  four  per  cent,  but  only  for  one  year,  and  con- 
tinuing to  caufe  k  to  be  inferted  everv  month  in  the 
gazette,  that,  after  the  expiration  oi  the  year,  the 
fams  win  be  knt  at  five  per  cent. 

If  any  negligence  on  this  head  can  be  imputed  to 
the  guardian,  or  to  the  judge,  and  if  it  be  through 
their  fault  that  the  fums  are  not  lent,  they  fliall  b? 
bound  for  the  lofs  which  the  pupil  {hall  fuffen 

Guardians  (half  take  care  that  their  pupils  have  ie« 
curities  for  what  is  due  to  them,  and,  for  this  pur- 
pofe,  fhall  attentively  e^famine  whether  the  obliga^ 
tions  or  bonds  be  good  and  valid. 

If  the  fums  be  not  well  feoured,  they  fhall  be 
bound  legally  to  demand  them ;  and  the  debtor  caiv- 
not  be  excufed  from  making  payment  of  them  to  the 
guardian. 

But  if  he  wants  to  repay  them  with  fafety,  he  muft 
do  it  judicially,  and  upon  an  acquittance  of  the  judge. 
This  Ihall  alfo  be  obferved  when  the  debtor  does  not 
incline  any  longer  to  keep  the  fum,  and  fhall  of  him* 
felf  offer  to  repay  it. 

In  cafe,  by  the  guardian's  negligence,  it  be  more 
difficult  to  get  payment  of  the  debts  due  to  the  pupil,, 
or  if  it  be  even  impolTible  to  recover  them,  he  fhaU 
be  bound,  in  the  firft  cafe,  to  profecute  for  the  re- 
payment at  his  own  expenfe,   and,  in  the'  iecondi,' 

to 
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to  pay  the  debt  to  the  pupil  out  of  hb  own  mo- 
ney, referving  to  himfclf  rccouffe  againft  the  debtor. 
Nothing  can  be  imputed  to  the  guardian,  if,  at  the 
time  that  he  took  upon  himfelf  the  euardianihip,  or 
that  he  laid  out  the  fums,  of  when  ne  intented  the 
aftion,  the  debtor  had  fulEcieiit' funds-,  fuppofing  that, 
contrary  to  all  expectation,  his  condition  afterward 
became  worfe.  For  it  Is  fufficient  if  the  guardian 
have  negledted  nothing,  lince  the  debtor's  affiurs  be- 
gan to  be  out  of  order. 

S  30- 

When  advertifement  {hall  be  made,  for  6x  fcUow* 
ing  months,  in  the  gazette,  that  there  is  a  fum  be« 
longing  to  pupils  to  be  lent,  without  any  one  offering 
to  borrow  it,  and  when  the  guardian  wants  himfelf  to 
improve  the  fum,  and  pay  the  ufual  intereft  for  it,  he 
muft  apply  for  this  to  the  judge,  who  may  allow  him 
to  do  fo,  fuppofing  circumftances  to  anfwer,  aod  that 
be  give  liifBcient  fecurity. 

If  there  be  debts  due  by  the  pupil,  the  guardian 
fiiall  take  care  to  difcharge  them  as  foon  as  poffible, 
beginning  always  with  fuch  as  are  moft  burden- 
fome. 

Wlien  a  guardian  ftiall  have  an  opportunity  of  cm- 
ploying  with  fafety  his  pupil's  money  in  the  purchafe 
of  immoveable  and  profitable  fubje&s,  he  fhall  not 
fufFer  the  occafion  to  flip ;  but  he  muft  previoufly  give 
notice  of  it  to  the  judge. 

§33- 
The  adminiftration  of  guardians  likewife  includes 

the  power  of  condu6ting  a  law^fuit,  to  the  pupil's  ad- 
vantage, of  intenting  actions,  of  appointing  an  ad- 
vocate, of  appealing  from  fentences,  £f?f.     Indeed  a 

guardian, 
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guardian,  who  fhould  negle£i:  any  of  thefe  thiilgSf 
would  be  anfwerable  for  the  lols  which  might  thereby 
happen  to  hi$  pupil. 

If,  nevertheleis,  guardians  intent  or  profecute  law^ 
fuits  malicioufly,  and  without  fufficient  foundation^ 
they  fhall  be  anfwerable  for  any  lofs,  and  fhall  pay 
the  charges  of  them. 

Guardians  who  have  not  knowledge  of  the  laws, 
{hall  be  obliged^  before  beginning  a  law-fuit,  to  con- 
fult  experienced  advocates ;  which  they  (hall  alfo  do 
when  the  cafe  is  doubtful;  and  any  advocate  who, 
contrary  to  the  deeds,  or  contrary  to  the  manifeft  te- 
nor of  the  laws,  ihill  advife  a  guardian  to  enter  into 
a  fuit,   or  (hall  take  upon  himfelf  the  profecution  of  1 

it,  (hall  be  made  anfwerable  for  it.     Moreover,  no  ' 

guardian  ihall  have  a  right  to  tranfadt  doubtful  affairs, 
till  he  have  prcvioufly  reported  it  to  the  judge,  with 
all  the  circumitances,  in  order  to  have  his  approbationi 

All  guardians,  in  the  exerciic  of  their  office,  aret 
bound  to  be  anfwerable  for  what  are  called  flight 
faults  *  ;  by  which  is  underftood,  that  they  are  obli- 
ged to  beflow  the  fame  pains  as  every  good  matter  of* 
a  family  docs  in  his  own  proper  affairs. 

But  a  guardian  who  offers  himfelf  to  adminiftef 
the  guardiartfhip,  or  who  gives  money  to  be  admitted 
to  it,  or  who  gets  others  excluded  from  the  admini- 
ftration,  fhall  be  anfwerable  for  the  flighteft  fault  f ; 
by  which  is  underftood,  that  he  fhall  be  obliged  to 
give  to  the  exercife  of  the  guardianfhip  all  the  atten- 
tion and  care  which  the  moll  diligent  and  moft  pru- 
dent matters  of  families  are  wont  to  employ  in  their 
own  proper  affairs.  This  fhall  be  treated  at  length 
below,  in  the  title  concerning  the  aftion  of  a  pupil 
againft  his  guardian  J,  tit.  IX.  art,  I. 

♦  Culpam  levcm.  f  Culpam  levifEmam. 

I  De  a£ixonc  tutelae  direfU. 
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Honorary  guardians,  who,  having  nothing  to  ad- 
miniftcr,  arc  only  obliged  to  overfee  the  conduA  of 
the  perfon  who  is  charged  with  the  adminiftration, 
are  anfwerable  only  for  their  own  fraud,  and  for  the 
faults  which  are  called  palpable  *.  They  are  con- 
fequently  anfwerable  only,  when,  on  fet  purpofe, 
and  from  malice  or  unpardonable  negligence,  they 
do  not  inform  the  judge  ^^ith  the  male-adminiftrar- 
tion  of  the  guardian  intrufted  with  the  manage- 
ment. 

s  36. 

The  duty  of  a  guardian  is  alfo  to  put  to  fale  all  the 
pupil's  periftiable  moveables,  and  which  bring  no  in- 
come *,  but  not  to  alienate  his  immoveable  lubjefts 
^nd  landed  eilate. 

S  37- 
Wherefore  we  exprefsly  declare,  that  no  guardian 

(hall  have  authority  to  fell,  to  engage,  or  fubjedt  to 
burdens,  a  land-eftatc  or  immoveable  fubjedl,  fuch  as 
a  houfe,  court,  garden,  lands  in  tillage,  meadows, 
i^c.  however  inconfiderable  the  immoveable  fubjeft 
may  be  •,  comprehending  alfo,  under  this  name,  he- 
reditary rights,  fervitudes  in  town  and  country,  and 
other  things  which  are  compared  to  immoveables,! 
as  alfo  valuable  furniture,  jewels,  and  fuch  like. 

•  .  .        .  §  38- . 

Our  will  is,  that  this  prohibition  be  obferved  even 
by  the  father,  who  is  the  lawful  adminiftrator  of  his 
childrens  fortune.     See  above,  tit.  IV.  §  3,  and§  7. 

Neverthelefs,  as  it  often  happens  that  the  fituation 
of  the  pupil,  as  well  as  of  the  immoveable  fubjefts 
themfelves,  is  fuch,  that  they  muft  neceflarily  be  ali- 
enated,  our  will  is  in  thefe  cafes,  that  the  alienation 

*  Culpam  latam. 

be 
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be  permitted,    but  only  on   the  following   condio- 
dons. 

I.  Our  will  is,  that  the  caufe  of  alienation  be  prcfl^ 
ing :  fuch  as  that  of  delivering  a  pupil  from  the  pro* 
fecution  of  his  creditor,  who,  wanting  his  payment^ 
could  obtain  it  only  by  the  (ale  of  we  immoveable 
fubjefts  *,  efpecially  if  it  were  very  difficult  to  find 
money  to.  borrow  in  order  to  fatisfy  him,  or  if  it  were 
too  burthenibme  for  the  pupil  to  pay  intereft.  Ano- 
ther juft  caufe  of  alienation  would  alfo  be,  if  it  were 
neceflfary  to  fettle  his  fillers  portions,  the  donation  on 
itccount  of  the  nuptials,  the  dowery,  &r. ;  as  alfo,  if 
the  pupil's  immoveable  efie£fcs  muft  be  alienated,  ii| 
order  to  afford  him  an  equipage,  a  learned  education, 
expenfe  of  travelling,  tfr.  This  alienation  would  air- 
fo  be  neceflary,  if  the  immoveable  fubjeAs  coft  more 
to  fuppbrt  them  than  they  bring ;  eQ)ecially  if  the  pu- 
pil, being  itill  very  young,  cannot  confequently,  for 
a  long  time,  take  upon  himfelf  the  care  and  admini- 
ftratbn  of  them :  likewifc,  if  the  fubjeds  be  perifht- 
able,  or  if  they  be  jewels,  filver-plat?,  Gfr.  which 
bring  no  income. 

It  will  alfo  be  a  guardian's  duty  deliberately  to  con- 
fider,  whether  the  time  be  favourable  fgr  the  aliena*- 
tion,  and  if  it  would  not  be  advantageous  for  the  pur 
pil  to  wait  for  a  better  opportunity,  and,  in  the  mean 
time,  to  give  the  eftate  by  way  or  mutual  exchange, 
€lt  to  fell  it  with  a  power  of  redemption, 

§  40. 

II.  Our  will  is,  that  the  alienation  be  not  made  till 
the  judge  take  cognifance  of  it,  and  examine  not  on- 
ly whether  it  be  advantageous  for  the  pupil,  but  alfo 
whether  it  be  neceflary.  It  would  then  be  fufficient, 
that,  by  the  alienation  of  the  eftate,  a  guardian  fhould 
increafe  his  pupil's  income,  but  the  judge  muft  alfo 

bo 
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he  certified  of  the  pupU's  fortune,  in  order  to  know 
]f  he  icaii  live  without  that,  and  without  contr^ding 
debts. 

For  this  purpofe,  the  guardian  Ihall  produce  to  the 
judge  the  inventory,  of  5ie  effefts,  with  the  laft  ac- 
counts of  his  adminiftration  ;  and,  if  the  judge  thinks 
proper  to  hear  the  agnats  or  neareft  relatioi^s  upon 
It,  he  (hall  caufe  them  to  be  cited  for  that  purpofc. 

But  if  the  father,  in  his  will,  had  ordered,  purely 
and  fimply,  the  alienation  of  immoveable  fubjefts,  it 
(hall  not  be 'neceffiiry  to  make  any  examination,  and 
ihall  be  fufficient,  if  the  eftate  be  put  to  public  iale, 
according  to  the  requifite  formalities^ 

IIL  Our  will  is,  that  the  judge,  after  having  made 
the  examination  juft  mentioned,  and  having  heard  the 
;iear  relations  upon  it,  give  a  decree  or  permifTion 
CO  alienage  *.  And,  in  this  decree,  fhall  not  only  ht 
enumerated  the  reafons  arifing  from  the  advantage 
that  accrues  to  the  pupil,*  but  alfb  thofe  which  ihow 
the  neceffiiy  of  the  alienation. 

Moreover,  it  muft  be  obfcrved,  that  the  examina- 
tion and  decree  juft  mentioned,  may  be  demanded 
both  from  the  judge  within  whofe  jurifdi£tibn  the  v^P^l 
has  his  refidence,  and  of  him  where  the  immoveable 
fubjed:  is  iituated. 

If  the  guardian  proceed  to  the  alienation,  without 
the  iCOgniTance  of  the  judge,  and  without  his  having 
given  a  decree  or  permiflion  to  alienate,  the  aliena-' 
tion  (hall  not  only  be  null,  and  of  noeffeft  ;  but,  be- 
fides  that  the  guardian  (hall  be  anfwerable  to  the  pur- 
chafer  for  all  damages  and  intereft,  if  he  be  oblir 
ged  to  reftore  the  purchafe. 

*  Decretum  de  alienando. 

Vol.  I.  Mm  S  42. 
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IV.  Our  will  is«  that  the  immoveable  fobjcd  or 
land-eflate  be  advertifed,  and*  publicly  au&ioned^ 
Which  thing  (hall  be  obferved,  even  thoagh  any  one 
(hould  make  a  confiderj^le  ofier,  on  oondition  that 
the  eftate  (hail  not  be  advertifed :  for  the  punchafer 
toyld  not  mjdce  the  acquifition  with  fafety^  if  the  e** 
date  were  not  au^oned  in  form^ 

« 

S43- 
If  one  of  the  conditions  requifite  for  the  alienatiofl 

of  an  immoveable  fubje&,  or  of  a  land-eftate,  belong* 

ing  to  a  pupil,   be  wanting,  it  fhall  be  null,  and  of 

no  effeft,  with  refpcdt  to  him,  but  not  with  refpeft 

to  the  purchafer.  And  it  fhall  not  be  neccffary  that  the 

pupil  demand  to  be  reftored  to  his  full  right  againft 

iuch  ail  sdienation,  but  he  may  redemand  the  land^ 

eftate,  with  all  the  fruits  received,  or  to  be  received^ 

becaufe  the  pofleflbr  has  no  lawful  title.     The  pupil 

Ihall  not  even  be  boynd  to  reimburfe  the  price  to 

him,  but  in  as  far  as  he  has  become  richer  by  it, 

and  it  has  been  employed  to  his  advantage. 

If  the  land-eftate  be  made  worfe,  he  may  eftimate  the 

'  damage  by  taking  the  oath  which  is  called  in  Utem^  on 

whicii  provision  the  lum  on  which  he  gives  oath,  IhaB 

be  taken  from  the  cleareft  of  the  purchafer's  eflfeds, 

or  of  the  guardian*s,  or  even  of  the  father's,  who  ad-* 

minifters  his  fon's  efFefts,    -See  above,  tit.  IV.  §  3. 

and  4. 

§  44- 
This  rule,  neverthel^fs,  admits  of  ftmie  excep- 
tions *,  and  the  alienation  of  aland-eftate,  belonging  to 
a  pupil,  fubfifts  in  the  following  cafes,  although  all 
the  formalities  mentioned  in  the  preceding  article^ 
have  not  been  obferved. 

I,)  When  the  pupil's  father,  by  his  will,  has  or^ 
dered  the  alienation  of  the  land-cftate : 

2O  When 


Titii  YL     Art/II.  371 

4.)  When  being  a  land-eftate,  on  i^^hich  another 
liad  fi  right  of  redemption  ^,  the  guardian  reftores  it  at 
the  expiration  of  the  time  agreed. 

J.)  When>  among  fereral  coheirs^,  he  who  is  of 
age  demands  a  dirilion  of  the  fuceeflion. , 

4.)  When  the  pupil  becomes  the  guardian's  heir. 

5.)  When  the  pupil,  after  coming  to  age,  ratifies 
the  alienation. 

6.)  Or  when  he  fufFers  four  years,  after  he  is  of  age, 
to  elapfe  without  making  any  objeAions)  whether 
lie  bare  any  knowledge  of  the  fale  or  not :  for  it  de* 
pends  folely  on  himfelf  to  be  informed,  by  confulting 
the  inrentory  and  the  accounts  <^  the  guardianship. 

7.)  But  as  to  recourfe  againil  the  guardian,  it  takes 
place  for  thirty  years. 

If  the  poffefibr  afHrm  that  all  the  requifite  forma- 
lities were  obferved,  and  the  pupil  deny  it,  the  proof 
lies  on  the  polTefibr. 

§45-    . 
But  if  the  pupil,  not  difowning  that  the  requifite 

iblcnuiities  were  obferved;  pretend  neverthelefs,  that 
the  cauies  of  alienation  alleged  by  the  guardian,  were 
falle,  or  that  he  was  wronged  by  the  fale,  the  contract 
of  fale  would  fubfift,  unlefs  he  prove  what  he  advan- 
ces, and  cpnfequently  obtain  an  entire  reflitution  of 
his  rights  v  which  he  may  demand  witliin  four  years, 
reckoning  after  the  time  he  became  of  age.  After 
the  expiration  of  four  years,  he  fhall  have  no  longer 
any  adiion  againft  the  pofTeflbr,  even  though  he  had 
heard  nothing  of  the  fale  after  he  became  of  age. 

The  recourfe,  however,  againfl  the  guardian,  who 
alleged  falfe  caufes  of  alienation,  or  who  fold  the 
eftate  at  too  law  a  price,  remains  referved  for  him  fop 
thirty  years. 


^  /at  reliie^di* 
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S  46. 

Na  guardian,  were  he  even  an  honorary  one,  cailF 
purchale,  either  by  himfelf  or  by  others,  the  leait 
part  of  his  pupil's  efFefts,  moveable  or  immoveable^ 
fuppofing  even  the  other  guardians  had  confcntcd  to 

n. 

I .)  Nevcrthelefe,  the  cafe  muft  be  excepted,  when, 
being  to  put  to  fale  the  moveable  and  perifliable  ef- 
tcdts,  and  the  judge,  in  conformity  to  the  pKfcrip- 
tion  of  the  Frederician  Code,  is  to  put  them  to  pu- 
blic fale  to  the  higheft  offerer,  and  laft  bidder,  no 
body  prefents  himfeu  to  purchafe  them.  For  then  it 
would  be  lawful  for  the  guardian  to  make  an  acquifi*^ 
tion  of  them,  with  the  confent  of  the  other  guardians, 
if  there  were  more,  or  even  of  the  judge.  ' 

If  a  guardian^  in  a  fale  of  moveable  effeAs,  bid  a- 
bove  a  ftrapger,  and  he  offers  to  give  what  the  guar^ 
dian  offered,  the  ftranger  Ihall  be^  preferred. 

2.)  If  it  be  an  immoveable  fubjeft,  which  is  au&iort- 
ed  from  neceffity,  or  in  a  competition  of  creditors^ 
the  guardian  Iball  not  be  allowed  to  make  any  offer^ 
or  to  out-bid.  Nevcrthclefs,  when,  after  the  laft  bid- 
der, it  is  feen  that  no  other  perfon  offers  to  bid,  the 
guardian  may  declare  himfclf  if  he  wants  to  give  more  > 
and  if  he  who  bade  laf}:  will  not  give  as  much  as  the 
guardian,  it  fliall  be  adjudged  to  this  laft*;  provided 
always  that  he  pay  ready  money,  and  depofit  the 
price  in  court. 

3.)  But  the  guardian  who,  except  in  the  cafes  men- 
tioned, fhall  buy  his  pupil's  eifeds,  ihall  be  bound  to 
pay  him  the  double  of  the  price. 

.  Guardianfhip  being  a  public  burden^  is  to  be  ac- 
cepted without  requiring  any  payment' for  it :  and  in- 
deed we  promife  ourfelves,  from  all  perfons  who  arc 
in  a  creditable  ftation,  and  whom  God  has  blefled'  in 

their 
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their  means,  that  they  will  take  upon  them  this  bur^ 
den,  from  a  principle  of  charity  and  Chriftianity ;  fo 
much  the  rather,  that  they  may  promif^  themfelves^ 
in  their  turn,  that  if  they  leave  at  their  death  chil« 
dren  in  nonage,  the  fame  charity  will  be  exercifed  to- 
ward them. 

Neverthelefs,  as  it  mull  be  allowedf  that,  on  the 
one  fide  there  is  in  the  adminiftration  of  guardianfhips 
much  trouble,  and  that  a  guardian  is  anfwerable  for 
many  things,  and  that,  on  the  other,  it  is  for  the  ad- 
Vantage  of  pupils,  that  for  a  fmall  recompenfe  their  ef- 
fects be  put  in  fafety,  and  preierved  by  a  good  admi* 
niftration,  we  confent  that  a  recompenfe  be  fettled  for 
guardians  who  demand  it^ 

This  recompenfe  {hall  be  determined  at  every  gi- 
ving up  of  the  accounts,  in  proportion  to  the  trouble, 
and  to  the  pupiPs  effects  ^  with  this  rellri£tion,  that 
if  the  ftate  of  his  effects  be  not  fufiicient  for  his 
maintenance,  no  recompenfe  (hall  be  allowed  to  the 
guardian. 

ART.       IM. 

Of  giving  up  the  accounts  of  the  piardianfiif, 

A  Guardian,  and  even  a  father  who  has  jldminifter^ 
ed  his  fon's  fortune,  is  bound  to  give  an  account 
of  his  adminiftration  every  year,  reckoning  from  the 
day  he  was  confirmed  guardian,  according  to  what  is 
prefcribed  in  the  form  printed  in  the  appendix  to  this 
book,  N.  III. 

As  to  the  method  of  giving  in  thefe  accounts  when 
there  are  feveral  guardians,  it  (hall  be  treated  below 
in  §  51* 

§49- 
A  guardian  is  fo  indiipenfibly  bound  to  give  in  his. 

accounts, 
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accounts,  that  even  though  the  fathn*,  or  one  who 
had  left  a  kgacy  to  the  pv^il,  fhould  declare  by  his 
will,  that  he  does  not  intend  they  fhould  be  giv«R  in, 
he  ftiall  neverthclcfs  be  obliged  to  do  it*  once  a-year, 
as  well  as  other  guardians ;  and  even  though  the  chil« 
dren  were  prohibited  to  cxa6t  it,  on  pain  «f  being  re- 
duced to  their  legitim,  no  regard  fliaU  be  had  to  fuch 
a  fettlement,  becaufe  the  judge  is  obliged,  in  virtue 
of  his  office,  to  caufe.the  accounts  to  be  given  in. 

§  50. 
'   But  when  the  tcftator  has  ntadc  fuch  a  prohibition, 

with  a  view  to  hinder  the  public  from  being  mformed 

of  the  pupils  means,  or  when  it  is  advantageous  for 

them  that  they  be  not  generally  known,  the  judges 

end  other  perfons  intrulted  with  the  pupiFs  afiairs, 

(hall  be  bound  to  take  care,  in  virtue  of  the  oath 

which  they  have  taken  in  judgment,  that  both  the 

inventory  and  the  accounts,  and  all  the  afts  of  the 

guardianlhip,  be  carefully  fealed  and  kept,  both  bof 

tore  and  after  the  giving  in  of  the  accounts. 

S  51- 
The  guardian  (hall  be  bound,  on  pain  of  a  Hne  of 

ten  rix-doUars,  which  cannot  be  remitted,  to  prefent 

his  accounts  to  the  judge  within  fix  weeks  after  the 

year  (hall  elapfe,  and  without  waiting  till  be  be  re^ 

quired  fo  to  do. 

When  feveral  guardians  adminiiler  together,  the^ 
fliall  bring  in  their  accounts  in  common.  This  fhaU 
be  obferved  even  when  they  have,  of  their  own  au-* 
thority,  divided  the  adminiftration  among  them.  But 
if  the  adminiftration  were  divided  by  the  teftator,  or 
with  the  confent  of  the  judge,  every  one  Ihall  giv^ 
in  and  prefent  his  own  accounts  in  particular.^ 

If  the  guardian  do  not  fend  his  accounts  to  the 
judge  within^  the  fpace  of  fix  weeks,  or  do  not  de- 
mand 
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mand  a  time  to  be  fixed  for  rtcciving  them,  the  judge 
fliall  dctenntne  die  time  by  vircue  of  his  office,  1^* 
ferving  CO  himfelf  to  exaft  the  fine  tncuireci  by  tiic 
delinquent. 

:  When  the  guardian  is  feized  with  any  great  diftem^ 
per,  or  when  wars  or  contagions  happen,  or  when  the 
guardian  is  prevented  by  other  reaibns  frooi  giving  in 
his  accounts  within  the  time  prescribed,  and  demands 
a  delay  to  be  grantsed  him,  we  are  pleafcd  to  con* 
ient,  that  while  the  hinderance  continues,  the  giving 
in  of  the  accotmts  be  fufpended :  ncverthelefs,  if  tho 
guardian  have  received  great  fums,  or  if  the  delay 
give  occafion  for  any  fufpicion  agsunft  him,  our  will 
is,  that  the  judge  be  obliged,  by  virtue  of  his  oi&ce^ 
to  caufe  the  deeds  and  particular  memorials  which  the 
guardiam  has  of  his  adminiftration  to  be  produced^ 
chat  the  ftate  of  the  cfiedts  may  be  feen,  after  which 
the  balance  ifaali  be  delivered  to  him  or  depofited  in 
court. 

Moreover,  we  do  not  allow  that  even  in  the  cafes 
enumerated,  and  on  any  pretext  whatfoever,  the  gi« 
ving  in  of  the  accounts  be  fufpended  above  two 
years :  but  our  will  is,  that,  at  the  expiration  of  the 
fecond  year,  the  accounts  of  both  years  be  received 
«t  the  fame  time. 

'  When  the  guardianfhip  is  fmall,  and  the  guardian's 
refidence  very  remote  from  the  place  of  judicature,  to 
fave  expenfes,  the  giving  in  of  the  accounts  may  be 
deferred  tiH  the  fecond  year :  ncverthelefs,  the  guar~« 
dian  fhall  not  do  fo  of  his  own  head,  but  he  fhall  fend 
the  yearly  account  to  the  judge ;  on  which  the  judge, 
cithef  by  virtue  of  his  office,  or  on  requeft  of  the 
guardian,  fhall  order  what  he  thinks  necefTary ;  and 
if  there  be  any  ready  money,  he  fhall  ufe  the  precau- 
tion which  has  been  juft  preicribed. 

$54- 


Part  I,    Book  III, 

The  judge  before  whom  the  accounts  are  produced 
fiiall  examine  them  very  attentively,  (hall  obferve  the 
faults,  and,  by  virtue  of  his  office,  make  the  objec» 
tions,  that  they  may  be  anfwered  by  the  guardian* 
He  ihall  at  the  fame  time  appoint  a  day  to  vouch  the 
accounts,  and  to  receive  them. 

The  judge  fhall  be  allowed,  if  he  think  ft  neceT- 
fary,  to  communicate  the  accounts  to  the  pupirs 
neareft  relations ;  as  alio  to  require  from  the  guardian 
the  particular  memorandums  which  he  has  kept  con- 
cerning his  adminiftration,  or  the  journal  into  which 
he  pofted  only  the  receipts,  and  daily  expenfe  concern- 
ing his  pupil,  it  not  being  allowable  for  him  to  enter 
there  the  receipts  and  expenfes  which  regard  his  own 
proper  affairs.  But  if  the  guardian  refufe  to  produce 
his  memorandums,  or  his  journal,  he  fhall  be  fet  afide 
as  fufpeded,  and  a  new  guardian  fhall  be  intitled  to 
profecute  him,  and  to  take  againil  him,  in  name  of 
the  pupil,  the  oath  called  in  litem.  j 

Ii  the  guardian  pretend  that  his  memorandums  or  * 
journals  are  loft*  he  fhall  be  bound  to  purge  himfelf 
by  oath,  and  to  fwear  that  he  made  fuch  particular 
memorandums,  but  that  they  are  lofl,  and  he  does  not 
know  where  they  are,  nor  is  it  by  his  fault,  and  far 
lefs  has  he  ^opveyed  them  away  with  a  bad  inten- 
tion. 

Particular  memorandums  (£  that  kind  conftitute 
proofs  againft  the  guardian,  but  not  for  him. 

If  the  guardian  cannot  immediately  vouch  his  ac- 
counts, by  anfwcring  the  objcftions  in  a  fatisfaftory 
manner,  and  if  confequently  he  be  condemned  by 
the  judge  to  make  up  what  is  wanting,  he  fhall  be  at 
liberty  to  appeal  from  the  fentence ;  but  if  there  be 
any  reafon  to  apprehend  that  he  is  not  folvent,  or 
that  the  pupil's  fortune  is  in  danger  in  his  hands, 
the  judge  may  oblige  him  to  give  fufficient  furcty,  or 

t« 


tiTLB  VL    Art.  III.  281 

to  £aufe  deliver  to  himfcif  the  thing  in  qucftion)  be- 
fore  he  can  profecute  his  appeal. 

The  accounts  (hall  be  received  by  the  judge  who 
has  confirn\ed  the  guardian. 

Bi^t  if  the  judge^  to  fave  charges,  or  for  other 
caufes,  as  if  the  guardian  wefe  Tick,  incline  to  intruft 
one  of  the  neighbourhood  to  fee  on  the  fpot  the  guar- 
dian's particular  memorandums,  or  even  to  receive 
his  accounts,  and  to  examine  the  a^iount  of  the  ba- 
lance in  order  to  feal  it,  or  even  to  take  it  in  charge, 
the  guardian  fhall  comply  with  the  judge's  order,  on 
pain  of  one  hundred  ducats  of  fine  or  imprifonment, 
by  producing  every  thing  honeftly  before  the  com** 
miffioner  named^  and  by  vouching  his  accounts  be* 
fore  him. 

If  the  guardian  himfelf  demand  that  his  accounts 
be  received  on  the  fpot,  the  judge  fliall  confider  things 
deliberately,  in  order  to  take  the  fliortcft,  the  fureft, 
and  leait  expenfive  method  for  the  pupil. 

It  iomeumes  happens  that  guardians  apply  imme- 
diately to  us  to  get  commiflioners  appointed  to  receive 
their  aCdoUnts,  Although  we  do  not  intend  favourably 
tb  liften  to  fuch  demands,  neverthelefs,  when,  for  par- 
ticular reafons,  we  fhall  grant  them,  our  will  is,  that 
the  commiffioner  by  us  named,  obferve  every  thing 
injoined  to  the  courts  of  juftice,  and  of  pupils,  with 
refpedl  to  the  giving  in  the  guardian's  accounts ;  and 
if  It  happen  at  the  expiration  of  the  guardianfliip, 
or  of  the  curatory  or  trufteefhip,  that  the  pupil  can 
prove  that  the  commiffioner  did  not  proceed  legally 
when  he  received  the  guardian's  accounts,  and  that 
he  was  the  occafion  of  lofs  to  the  pupil  by  his  irregu^ 
lar  proceedings,  he  (hall  be  anfwerable  for  it  to  the 
pupil  in  folubm^  or  all  together,  and  one  for  sdl  with 
the  guardians  or  curators. 

Vol.  I.  N  n  S  57 » 
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We  have  already  enumerated,  tit.  VI.  art.  II.  §  arff* 
in  a  circumftantkl  manner^  what  is  to  be  brought  to 
account.  As  to  the  different  heads  or  branches  uader 
which  every  article  is  to  be  placed,  the  form  in  the 
appendix  to.  this  booky  N*  111.  may  be  confulted. 

,     S  58. 

When  after  giving  in  the  accourrts  thcrt  is  a  ba- 
lance, th^  judge  (hall  only  leave  to  the  guardian  what 
is  neceffary  in  order  to  carry  on  his  adininiilration,^ 
and  Ihall  fed*  up  the  furplus  to  be  reftored  fealed  to- 
the  guardian,  or  to  be  depofited  in  court,  making 
public  advcrtifement,  at  the  fame  time^  in  the  ga- 
zette, that  there  are  fums  belonging  to  pupils  to  be 
lent  at  five  per  cent. 

Moreover,  it  is  plain,  that  when  the  guardian  de- 
lays to  give  in  his  accounts,  ;^nd  to  deliver  the  ba- 
lance, he  Ihall  be  accountable  for  the  intereft,  even 
though  he  may  have  caufed  to  be  advertifed  in  ther 
gazette  the  fum  which  he  has  in  hand. 

S  ^o.  ... 

We  fhall  treat  in  title  IX.  art.  I.  §  6.  of  what  is  to 
be  obferved  concerning  the  receiving  the  guardian** 
accounts  at  the  expiration  of  his  office.  ^ 


TITLE        VIL 

Of  the  authority  of  a  guardian^  fo  far  as  it  is  to  he  inter- 
,  pfed  in  tbe^deeds  winch  the  pupil  himfelf  executes.- 

§1. 

IT  has  been  faid  in  the  preceding  title,  §  27.  that 
the  guardian  may  ad  by  himfelf  in  the  pupirs  af- 
iairs,  and  that  fo  he  may,  provided  he  comply  with 

what 
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.  what  is  prefcribcd  to  him,  difpofe  of  the  pupil*s  ef- 
fcfts  without  his  confent.  .; 

Neverthelefs.  there  are  certain  deeds  which  the  pu- 
pil himfelf  may  do  validly,  when  he  is  paft  the  age  of 
infancy,  and  has  the  guardian's  authc^ity  to  them. 

The  guardian's  authority  in  this  cafe  is  then  the 
ronfent  which  he  gives  to  a  deed  executed  by  the  pu- 
pil himfelf,  in  order  thereby  to  fupply  what  he  wants 
in  underftanding  and  judgment.  This,  moreover,  is 
underftood,  thac  if  there  be  fevcral  guardians,  they 
muft  all  give  their  confent  to  the  deed* 

§  3.. 

I.)  But  in  order  to  authorife  a  pupil,  it  is  requifite 
that  it  be  really  the  adminiftering  guardian  who  does 
it.  For  honorary  guardians,  vice-guardians,  iham- 
guardians,  have  no  authority  to  afGft  pupils  in  the 
deeds  which  they  execute. 

2.)  It  muft  be  a  private  deed,  fince  it  is  paft  doubt 
jthat;  a  judicial  deed  cannot  be  executed' by  a  pupil 
without  his  guardian's  authority. 

In  order  to  ufe  this  authority,  k  is  ^fo  requifite, 

3.)  That  the  pupil  be  paft  the  age  of  infancy,  that 
is  to  fay,  that  a  boy  be  more  than  feven  years  old, 
and  a  girl  more  than  fix ;  becaufe  before  that  ag^ 
children  have  abfolutely  no  difcernpr^ent,  and  cannot 
confequently  make  any  tranfaclion,  even  though  they 
were  impowered  to  do  fp  by  their  guardian. 

4.)  It  is  alfo  requifite  that  the  guardian  be  prefent 
at  the  deed  which  the  pupil  wants  to  execute ;  for  he 
cannot  give  his  confent  if  he  be  abfent,  and  the  deed 
would  be  invalid,  even  though  die  guardian  fhould 
afterward  ratify  it. 

5-)  He  ought  alfo  to  have  a  full  knowledge  of  the 
pupil's  deed  and  tranfa^ipn, 

N  n  2  6.)  And 


' 
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6.)  And  to  give  his  confeht  purely  and  uncondi- 
tionally, 

7.  And  even  immediately  and  in  ezprefs  terms. 

A  cuardian's  authority  differs  then  from  the  coii- 
fent  c^  curatoris  in  this,  that  in  order  to  render  valid 
the  deeds  of  minors,  it  is  not  neceflary  that  the  cura^ 
tor  be  prefent,  and,  befides,  h^  may  aUo  give  his  con« 
fent  conditionally  and  tacitly. 

When  a  pupil  executes  a  deed  without  his  guar- 
dian's authority,  it  is  by  law  null  and  of  no  efieA. 

A  pupil  then  cannqt  alienate  a(iy  thing  whatlbeve^t 
nor  be  Aied  on  account  of  deeds  executed  without  hi^ 
guardian's  authority., 

He  cannot  even,  without  tlu^  authority,  execute 
any  deed  as  heir,  even  though  th;  fuccefllon  were  a4- 
vantageous« 

The  rule  which  has  be^n  juft  e(bib(flied,  ^d  which 
does  not  alhw  a  pupil  to  be  fued  for  affairs  tranfa^t- 
ed  by  himfelf  alone,  without  the  authority  of  his 
guardian,  admits  an  exception  in  the  two  following 
cafes. 

X.)  When  the  pupil  has  been  enriched  to  the  pre- 
judice of  a  third  party,  as  if  he  had  raifed  a  fun^ 
which  was  not  due  to  him. 

2.)  And  when  a  pupil^  i\amely,  a  boy  after  ten 
years  and  an  half,  and  a  girl  ^ter  her  ninth  year,  has 
fraudqlentiy  occaQoned  lofs  to  any  one. 

S  5-. 
Though  a  pupil  be  not  bound  by  the  tranfa<5):ions 

which  he  hath  made  without  his  guardian's  autho* 

rity, 

I  •  He  who  has  tranfaded  with  a  pupil,  and  whoi 

has,  for  example,  promifed  him  a  prefent,  or  who  has 

agreed  with  him  on  an  exchange,  or  on  a  fale,  which 

is  advantageov^  to  him,  is  not  the  lefi  engaged  to 

him  •, 


PaetI.    BookvUT.    Title  VII.     2«jr 

iiim;  but  for  this  the  pupil  muft  aUb  fulfil  his  en« 
gagemcnts. 

2.  And  if  the  pupil  have  brought  a  furety  or  cau* 
tioner,  he  cannot  pretend  to  diiengage  himfelf,  on 
pretext  that  the  guardian's  authority  is  not  interpofed^ 
for  he  is  bound,  in  virtue  of  the  promife  which  he 
made  as  furety. 

§  6. 

A  guardian  is  not  obliged  to  interpofe  his  authori- 
ty, Neverthelcfs,  if  the  queflion  were  concerning  an 
li^ement  which  might  manifeftly  tend  to  the  pu« 
pil*s  advantage,  and  the  guardian  would  not  give  his 
confent,  he  ihall  be  made  anfwerable  for  it.  Befides, 
the  pupil,  or  his  relations,  or  even  ilrangers,  ihall  be 
at  kberty  to  lay  the  cafe  before  the  judge,  who  ihafl 
fupply  the  guardian's  authority,  and  Ihall  conclude 
the  affsur  if  it  be  in  cffedl  advantageous  for  the 
pupil. 

The  guardian's  authority  and  afliftance  are  efpecial* 
ly  jieceflltry,  when  the  pupjl  has  affairs  which  are  to 
be  brought  into  court,  whether  to  fue  any  one,  or  to 
anfwer  an  adion  raifed  agsdnft  himfelf.   See  §  3.  n.  2. 

If  a  pupil  have  no  guardian,  the  judge  ihall  name 
one  for  him  by  virtue  of  his  office,  even  though  the 
adverfe  party  ihould  hot  demand  one  to  be  appointed; 
and  our  will  is,  that  nothing  be  decided  in  the  affair 
till  the  guardiaa  be  appointed, 

§  8. 

If  a  guardian  himieUF  have  any  buiinefs  to  fettle 
with  his  pupil,  it  ihall  belong  to  the  other  guardians, 
if  there  be  any,  to  give  their  authority  for  this  to  the 
pupil ;  and  if  there  be  none,  a  particular  guardian 
ihall  be  named  to  execute  the  deeds  requifite  with 
the  former  guardian. 

A  guardian  who  ihould  make  a  purchafe  of  a  thing 
belonging  to  hisr  pupil,  without  the  authority  of  a  par- 
ticular 
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ticular  guardian  interpofed,  fhall  be  bound,  even 
though  he  had  made  the  purchafe  indireftly,  by  the 
intervention  of  other  perfons,  not  only  to  reftore  it, 
but  to  pay  the  double  of  the  price  to  his  pupil.  This 
fhall  take  place,  even  though  they  were  goods  public- 
ly auftioned,  becaufe  a  guardian  ought  to  remove 
every  fufpicion  of  intending  to  become  mafter  of  his 
pupil's  effefts. 

From  this  rulej  Meverthelcfs,   muft  be  excepted 
the  cafes  enumerated  in  the  preceding  title,  art.  IL 

S46. 

§  9- 
A  pupil  obtains  the  property,  as  well  as  the  pof- 

feffion  of  things,  acquired  by  virtue  of  the  agree- 
ments in  which  the  guardian's  authority  is  interpofed. 
And  it  is  not  the  guardian,  but  the  pupil,  who  alone 
can  be  fued,  or  intent  an  a^ion  on  account  of  fuch 
agreements.     See  the  following  title." 

§  10. 
When  a  pupil  finds  himfelf  wronged  in  an  agree* 
ment  to  which  the  authority  of  his  guardian  was  in- 
terpofed, he  is  at  liberty  either  to  intent  againft  him 
an  action  of  guardianfliip,  or  to  demand  full  reftitu-p 
tion  of  his  right  againft  the  contraft,  See  the  follow- 
ing tide,  §  6, 
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1 .  Of  the  fights  which  a  pupil  acquires  by  his  guardian^s 
deeds  J  2*  Of  the  aSlion  to  which  he  has  right  againjt 
a  third  party ^  by  his  guardian^ s  deeds  •,  and,  3.  Of 
the  aSion  granted  to  a  third  party y  by  virtue  of  this 
fame  deed  againji  a  pupil. 

{^^uando  ex  fa£lo  tutoris  pupillus  agere  vel  copveniri 
poffit.) 

IT  is  a  general  rule,  that  ufually  a  purchafe  cannot 
be  made  by  the  deed  of  a  third  party,  nor  taken 
for  the  foundation  of  an  aftion  againft  any  other,  far 
Icfs  can  oiie  be  faed  for  another's  deed.  Neverthe- 
lefs  this,  admits  an  exception,  when  a  guardian  fues, 
or  executes  a  deed  in  name  of  his  pupil.  Here 
three  queftions  occur  to  be  difcufled. 

I.)  Whether  a  pupil  can  make  acquifitions  by  his 
guardian's  deed,  and  when,  in  eflfeft,  he  acquires  any 
thing  by  that  deed  ? 

2.  Whether,  and  how  far,  a  pupil  may  intent  an 
]|(^on  againft  a  third  perfon,  or  be  fued  by  a  third 
perfon,  on- account  of  his  guardian's  deed.^ 

3.)  Whether,  and  how  far,  a  pupil  and  his  guar-' 
dian  may  fue  each  other  reciprocally  ? 

I.  As  to  the  firft  queftion,  it  is  without  doubt  that 
a  pupil  obtains  the  pofiefTion  which  a  guardian  ac- 
quires in  his  name  -, 

And  if  a  guardian  buy  any  thing  in  his  pupil's 
name,  the  pupil  acquires  the  property  of  it  by  his 
guardian's  contradt. 

§  3. 
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§3- 
On  the  contrary,  if  a  guardian  take  pofleflion  ii* 

hifi  own  proper  and  particular  name,  <of  a  thing  de* 

ftincd  for  his  pupil,  or  if  he  buy  the  thing  with  his 

pupil's  money,   he  fhall  indeed  acquire  the  property 

of  it:  but  the  pupil  (hall,  in  due  time,   nave  hi9^ 

choice  to  rcdemancf  it  with  the  fruits  received,  or  to 

be  receifved,  by  virtue  of  the  advantageous  a£tion,  or 

to  demand  his  capital  fum  with  the  intereft,  at  twelve 

^  cent. 

tt.  tn  order  to  refolve  the  fecond  queftion,  i 
diftindtion  muft  be  made,  and  it  muft  be  known 
whether  the  guardian  only  Interpofed  his  authority, 
to  approve  a  deed  executed  by  the  pupil  himfelf,  or 
whether  the  guardian  alone  contra6ted  in  his  pupil*a 
name. 

In  the  firft  cafe,  the  pupil  himfelf  may  fue,  or  be 
fued,  fo  far  that  the  oath  called  in  litem  may  even  take 
place  againft  him.     See  §  9.  of  the  preceding 'title. 

In  the  fecond  cafe,  when  a  guardian  alone  contracts 
in  name  of  his  pupil,  the  guardian  alone  can  fue  or 
be  fued.  Neverthelcfs,  whether  he  fue,  or  be  him- 
felf fued,  he  a£ts  only,  in  fuch  a  cafe,  by  virtue  of 
his  charge,  and  in  quality  of  a  guardian  ;  fo  that  the 
aftion  of  a  thing  determined  *  cannot  be  intented 
agsunft  him,  the  execution  being  to  pafs  not  on  the 
guardian's  efie£bs,  but  on  thole  of  the  pupik 

S  5- 
Thence  it  evidently  follows,  that  when  the  guardi* 

tofhip  is  ended,  it  is  not  the  bufinefs  of  the  guardian, 

but  of  the  pupil,    and  his   curators,   to  intent  an 

adion.    Thence,  in  like  manner,  it  fbUows,^  that  the 

*  AOiojodicati. 

guardian 
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guardian  can  no  longer  be  fued,  and  that  any  adion 
B  to  be^intented  againft  the  pupil  and  his  curator. 

The  following  cafes  muft  be  excepted,  in  which 
the  guardian  continues  engaged,  though  the  guardian- 
diiip  be  ended. 

I.)  If  the  guandian  have  committed  a  fraud,  by 
contrading  in  the  pupil's  name,  and  have  deceived 
any  one  with  whom  he  entered  into  contra«fl.  But 
if  the  pupil  have  profited  of  the  fraud,  (a  cir- 
cumilance  which  mult  be  proved  by  him  who  advan- 
ces it),  he  may  be  fued  fo  far  as  he  has  been  enriched 
thereby. 

2.)  If  the  guardian  Juve  declared  himfelf  furety  for 
the  fecurity  of  the  perfon  with  whom  he  hath  contract- 
ed, ^nd  if,  after  the  expiration  of  the  guardianfhip^ 
the  pupil  get  the  contract  annulled,  or  be  not  in  a 
condition  to  perform  what  was  promifed. 

3.)  If  the  guardian  have  contraded  in  his  own 
name,  and  ufed  for  this  purpofe  his  pupil's  money, 
he  ihall  be  bound,  after  the  expiration  of  his  guardi- 
anlhip,  to  reimburfe  his  pupil  in  ready  money,  refer- 
ving  to  himfelf  recourfe  againft  the  debtor.  And  if 
he  borrowed  money  in  his  own  name,  he  (hall  be  fucd 
himfelf,  after  the  expiration  of  the  guardianihip, 
though'  the  money  were  difburfed  for  the  pupil's 
advantage. 

Neverthelefs,  both  the'  creditor  and  guardian  have 
a  right,  in  cafe  the  pupil  be  enriched  thereby,  to 
fue  him  as  far  as  the  affair  turned  to  his  profit^  *,  but 
both  are  bound  to  prove,  that  the  money  was  really 
employed  to  his  advantage. 

If  the  guardian  have  mdeed  contracted  in  his  own 
name,  by  binding  fqr  himfelf  and  his  heirs,  but  have, 
neverthelefs,  mentioned  in  the  obligation  his  office  of 
guardian,  the  pupil  himfelf  muft  be  fued,  when  the 
guardianihip  {hall  be  ended. 

*  Dc  in  rem  vcrib. 

Vol.1.  Oo  §6. 
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If  the  pupil  think  hiinfeli  wrqnged  by  his  gvardian% 
^eedy  and  has  a  view  o^  being  able  to  prove  it,  he 
fliail  have  the  choice,  either  to  dematiid  reftitudon  to 
his  full  right  againft  the  third  party,  or  to  take  his 
recourfe  agiunft  the  guardian.    See  tit.  VII.  $  10. 

-     s  7. 

As  to  the  third  queftion,  it  is  to  be  treated  to  the 
following  title. 


T    I    T    L  JP        IX. 


Pf  tbi  oSHms  which  pt^b  may  rdfi  agqii^t  thHr  gu^^ 
dianSy  then-  beirsj  indfuretUs^  as  alfo  sgM^  the  magh-^ 
Jirates  and  eoiarts,  ^ji^^^  ifUn^ed  with  the  can  ofap^, 
paiiUing  guardians ;  and  of  thoft  which  gnardiam  M^ 
reciprocalfy  uUent  againfi  their  fupitf. 

St. 

ON  account  of  the  adminiftration  of  a  guardi- 
anftup,  ... 

I.)  The  pupil  has  an  a^ion  againft  his  guardian,  in 
^rder  to  oblige  him  to  give  in  an  exad  account  of 
his  man^ement,  and  to  repair  all  the  lofs  which  hfi 
may  have  occafioned;  i^nd  this  ^^ftion  is  called  a  di<- 
reft  adtion  of  guardianlhip  *. .    See  art.  I. 

2.)  Oi^  the  other  fide,  a  guardian  has  a  right  to 
redemand  all  that  he  has  advanced  for  his  pupu's  ad^ 
vantage,  and  all  that  is  due  to  him  by  virtue  of  his 
adminiftratioiv:  this  he  may  obtain  by'  means*  of  a 
contrary  aftion  of  guardianlhip  f.    See  art.  II. 

3«)  A  pupil  }ias  right  to  an  aftion  ^igainft  any 
peTfon,who,  not  being  legally  appointed  hi3  guardian; 

?  A6&0  direfla  pittl»*  f  Aftion^  totelae  soAtnpi. 

has. 


l*V<.>wi        '..  '       •■•  -•        ^.-»» 


TitLb  iX.    Art.  1:  igh 

^i  tievtrtheleis,  hma  fide  adminiftered  the  office* 
This  adion  is  called  a&io  protufeU.     See  art.  Ill; 

4.)  A  pupil  has  alfo  right  to  an  aftidn  agdnft  any 
One  who  faUely  and  fraudulently  intended  to  pafs  for 
his  guardian^  and  Who^  for  this  reafon,  is  mtich  more 
sccountable  than  a  lawful  guardian.  This  ildion  iit 
called  aSid  qnod  fal/o  Mare  Mffare  ge/itm  eft.  See 
art.  IV. 

5.)  He  has  alfo  right  to  an  aftion  agaihft  his  guar- 
dian's heirs,  "v^heh  they  are  bound  for  their  predecei^ 
for**  deeds:  This  a^tbii  is  cdkd  aSie  de  heredibus 
iutmm  ctmveniendis.    See  art.  V. 

6.)  Agatdft  the  fureties  of  gudrdisois^  and  againft 
fuch  as  hive  recommended  guardians, .  as  Being  fol- 
Vent,  and  fit  for  their  office.  This  adion  is  called 
nSio  de  fidejuffhrHms  et  nominatcrihus.    See  art.  VI. 

Of  all  thefe  difierent  av^ons  we  (hall  treat  in  their 
order; 


A    R    t,      1; 

K)f  the  direff  aSim  of  ptardianfbip^  which  a  pupil  ma^ 

raife  againft  bis  guardian. 

52: 
pUpils  and  their  heirs  hstve  a  right  againft  their 
guardian  who  has  adminiftered  the  office,  and,  af- 
ter it  is  ended,  to  a  dire6b  a£bion  of  giiardiahfliip ;  in 
Virtue  of  which  the  guardian  is  bound  to  give  an  ac- 
count of  his  adminiftratiori,  and  to  repair  idl  the  I06 
ixrcafioned  by  his  fault  sind  negligence. 

This  afhon  is  founded  on  natural  equity,  becaufe 
it  would  not  be  juft  that  one  who  is  intrufted,  by  the 
authority  of  a  judge,  wi$h  another's  eSe^s,  fhould 

O  0  2  be 
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be  enriched  at  the  proprietor's  expenfe,  or  caufe  utf 
lofs  to  him  by  his  negle6t« 

#       S  4-  ^ 
Not  the  pupil  only  has  a  right  to  this  aAion,  un- 

der  the  diredlion  of  his  curator,  but  his  heirs  alio  have 

a  right  to  it. 

§5. 
This  adion  takes  place  againft  the  guirdian  who 

has  adminiftered  the  pupil's  efieds. 

L  If  feveral  guardians  named  in  the  father's  will^ 
or  called  to  the  office  by  proxitoity  of  kindred,  have 
adminiftercd  jmhtly,  they  fhall  alio  jointly  give  m  the 
accounts  of  their  guardtanihip,  andihall,  all  and  each 
of  them,  be  anfwerable  for  the  whole  lots  occaftooed 
to  the  pupil,  without  having  it  in  their  power  to  al- 
lege, in  their  own  favour,  the  benefit  of  order,  nor 
that  of  divifion.  The  perfon  who  Ihall  pay  can  only 
take  his  recourfe  againil  the  other  guardians,  and  pro- 
fecute  them  at  law  feparately. 

II.  The  fame  (hall  be  the  crfe  when  guardians, 
without  proper  authority,  divide  the  adminiftration. 
Nevferthelels,  in  both  cafes,  an  exception  mull  be 
made  in  behalf  of  a  guardian,  who  may  have  accufed 
another  as  fufpefted.  For  the  firft  fhall  not  be  an- 
fwerable for  the  lofs  which  the  laft  may  have  occa- 
fiohed  by  his  fault,  N.  B^  if  the  lofe  h^ppendd  after 
the  accufatiou  was  intented. 

III.  If  one  of  the  guardians  have  offered  to  admi^ 
niiler  alone,  and  to  give  furety,  and  was  alone  admit*^ 
ted  x6  the  adnqiniflration,  an  adion  of  guard  ianfh^ 
can  only  be  intented  againfl  him  fingly.  Confequent- 
ly  it  is  he  alone  who  rs  accountable,  arid  who  is  an- 
fwerable for  all  the  lofs. 

The  other  guardians  fhall  then,  In  fuch  a  cafe,  be 
only  regarded  as  honorary  guardians,  of  whom  we 
(hall  diicourfe  afterward. 

iv:  If 


tV.  If  the  judge  approve  the  divifion  of  the  admi^ 
niftration^  of  order  it  even  by  virtue  of  his  office^ 
each  guardian  {hall  give  in  particular  accounts^  -and 
ihall  only  be  anfwerable  for  what  was  intrufted  to  his 
own  adminiftration. 

Moreover,  as  in  this  cafe^  every  guardian  is  to  be 
iregarded,  with  refpcft  to  the  joint  guardians,  on  thd 
footing  of  an  honorary  guardian,  each  is  bound  tp 
watch  over  the  adminiftration  of  the  others,  and,  if 
there  be  reafon,  to  accufe  them  as  fufpeifted.  A 
guardian  who  ihould  negledt  to  do  fo,  migiit  be  pro* 
fecuted  in  aii  adlion  of  guardianfhip,  which^  in  this 
cafe,  takes  place  ^gaiiift  honorary  guardians. 

'  When  th6  gu^pdiafllhip  is  elided,  the  guardiaii  may 
then,  by  this  aftion,  be  obliged  to  give  in  the  ac- 
tounts  of  his  adminiftratiofi^  ill  io  far  as  th^'have 
not  yet  been  fully  given  in ;  ahd  our  will  is,  that  the 
proceedings  in  them  be  as  follows : 

L  Every  guardian  tefts^mentary,  legal,  or  nanied 
by  the  judge,  (as  alfo  tllfe  father  in  his  quality  of  le- 
gaf  adminiftrator  of  the  eSt&s  of  his  children  in  non- 
age)^ ihall  be  bounds  on  pain  of  a  fine  of  ten  to  one 
hundred  rix^dollars,  to  produce  to  the  judge  who 
has  confirmed  him  guardian,  within  the  fpace  of  fix 
weeks,  reckoning  after  the  guardianfhip  is  ended, 
both  the  inventory  and  final  account,  which  (ball;  be 
accompanied  with  a  faithful  extract  of  all  the  accounts 
given  in  by  him  during  his  adminiftration,  and  with 
an  exaft  lift  of  the  debts  due  to,  or  by  his  pupil.  He 
fliall  demand,  at  the  fame  time,  that  the  judge  ac* 
quaint  the  pupil  and  his  curator  with  this,  and  that 
a  day  be  appointed  to  receive  his  accounts. 

II.  The  guardian  fball  be  bound  to  deliver  to  the 
pupil  and  his  curator,  within  the  fpace  of  two  months 
after  the  pupil  has  attained  the  age  of  puberty,  all  the 

ready 
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ready  money  and  graun  which  Ihall  be  in  kind^  as  al^ 
fo  aU  the  other  eSeAs  which  belong  to  him»  whether 
moveable  or  immoveable. 

And  after  having  (hewn  that  he  has  delivered  att^ 
he  fhall  take  a  judicial'  acquittance. 

IIL  Oh  the  other  ikie^  the  minor  and  his  curatpr 
ihall  be  obliged  immediately  to  make  good  to  the 
guardian  all  the  advances  which  he  fhall  prove  to  have 
beeh  employed  on  the  minor^s  wants^  and  to  have 
turned  to  his  advantage. 

IV.  If^  amoiig  the  guardian's  claims^  th6re  be 
any  that  are  doubtful^  they  fhall  be  referred  to  the 
examinaoon  of  the  judge.  And  the  curatot^  in  the 
mean  time,  fhall  take  care,  according  as  circumflan- 
ces  fhall  require,  to  cauie  the  fum,  or  thing  conteft- 
tdj  to  be  depofit^t  or  elfe  to  eaufe.  th6  guardian 
to  give  furety. 

As  to  the  annual  giving  iii  of  the  accounts  of  th^ 
guardiatiihip,  it  has'  already  been  created  of  above^ 
tit.  VI;  art^  IIL  §  48.  and  followin^i 

s  7.  . 

In  order  to  judge  when  any  lois  haj  happened  td 
a  pupil  by  his  guardian*^  adminiftration,  whether  he: 
be  bound  for  the  fault  that  he  has  comniitted^  it  muf^ 
be  known  what  diligence  he  ought  to  have  uied  iri 
the  eicercife  of  his  ofEce; 

Ufually  a  guardian  is  obliged  to  be  anfwerable  for 
a  fault  which  is  called  J^gbly  being  bound  to  admini- 
fter  his  office  with  that  care  and  exadnefs^  which  everjf 
mafler  of  a  family  who  is  diligent  and  faving,  em- 
ploys in  the  management  of  his  own  affairs.  Foi^  ex-. 
ample,  if  a  guardian,  leaving  with  the  ptlrchaler  of 
his  pupil's  effefts  the  price  of  immoveable  fubje£b 
ibid  to  jiim,  negleft  to  caufe  the  debt  to  be  regifter- 
ed  in  the  record  of  mortgages,  and,  by  that  negli- 
gence^    poiterior  creditors  were  preferred  to   the 

pupil. 
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fiupUft  the  guardian  would  be  made  anfwerabl^ 
or  it. 

If  a  guardian  offbr.hitnfelf  to  adminifter  a  guardi-f 
fnlhip)  which  he  wot4d  not  have  been  conftrained  tQ 
accept  according  to  the  laws,  he  fhall  be  bound  for 
ft  very  flisht  fault  ^ :  that  is  to  fay,  the  fame  exa£t* 
jiefs  and  £ligence  is  requifite  in  him,  as  the  moft  pru* 
dent  and  moft  perfeA  oeconomift  is  wont  to  employ 
in  the  management  of  his  houfehold. 

Whence  it  follow^,  that  a  guardian  is  ftiU  more  an- 
fvirerable  for  the  lofs  which  he  has  occ^ioned  by  any 
great  &ult  of  his  own  -f ;  that  is  to  fay,  when  he  was 
not  as  careful  and  attenQve  ^  mafters  of  families  who 
are  not  of  the  moft  careful,  neverthelefs  are  ufed  to 
be  in  their  own  proper  affi^rs ;  for  example,  if  he  neg- 
h€t  timeoufly  to  demand,  and  bring  in  the  fums 
which  manifeftly  appear  not  to  be  well  fecured  *,  or  if, 
"writhout  informing  himfelf  of  a  borrower's  fituation, 
he  fhould  lend  him  money  on  his  bill,  without  having 
iufficient  fecurity. 

But  a  guardian  is  ct^iefly  to  be  made  anfwerable  for 
his  frauds  v  that  is  to  fay,  he  is  obliged  to  indemnify 
his  pupil  for  every  thing  he  has  ipalicioufly  done  to 
his  prejudice,  and  to  be  anfwerable  for  all  the  damages 
and  intereft  which  the  minqr  and  his  curator  can 
prove,  by  the  oath  called  in  titm^ 

As  to  mere  chances,  the  guardian  fhall  not  be  made 
anfwerable  for  them ;  neither  can  he  be  obliged  to 
anfwer  for  the  deeds  of  his  predeceflbr  in  the  guar- 
jdianfhip. 

§8. 
If  a  pupil,  when  the  guardianfhip  is  ended,  find 
that  he  is  wronged  in  the  giving  in  of  the  yearly  ac* 
founts,  as  if  they  were  evidently  falfe,  or  if  the  guar- 
dian had  not  ftated  every  thing  in  them  jufUy ;  for 

*  Cripa  Itvifima.  f  Culpa  lau. 

example. 
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example,  if  he  had  placed  to  account  great  fums  for 
a  journey  which  was  not  made  for  the  pupil's  benefit, 
or,  at  leaft,  was  not  taken  folely  on  his  account ;  if 
the  pupil  have  not  received  fuch  a  maintenance  as  is 
ftated,  and  had  no  governor  or  fervant,  or  at  leaft, 
had  them  not  for  himfelf  alone,  ^c. :  in  all  thefc  cafes 
the  pupil  or  his  curator  may  intent  an  adion  of  guar- 
dianihip  againft  his  guardian ;  though  the  guardian 
may  have  already*  got  a  judicial  difchargc,  they  may 
prove  the  defefts  of  his  accounts,  or  refer  them  to  his 
oath.  They  are  even  at  liberty  firft  of  ^  to  blame  the 
judge,  and  to  fue  him  for  having  allowed  all  the  ar-' 
tides  of  the  accounts,  without  obje£bing  againft  them. 

Befide  an  aftion  of  guardianfhip,  pupils  are  intitled 
alfo  to  other  adions  againft  their  guardians,  namely, 

I.)  An  a£tion  of  deceit  or  fraud  *,  when  a  guardian 
has  been  the  occafion  of  lofs  to  the  pupil  deliberately 
and  malicioufly.  In  this  cafe  he  is  bound  to  pay  the 
double  of  the  lofs,  and  the  curator,  and  minor  him* 
felf  may  get  it  eftimaced  by  the  oath  called  in  liim.     ' 

2.)  An  aftion  of  robbery  f ,  when  he  has  carried 
away  purpofely  any  of  the  effefts^  belonging  to  the 
pupil. 

3.)  An  adion  called  aSio  de  rationibus  diftrabendis^ 
when  he  has  received  any  thing  for  the  pupil,  and  has 
purpofely  not  pafTed  it  to  account;  he  ihall  alfo  in 
this  cafe  pay  the  double  of  the  price  of  the  thing. 

Obferve,  that  in  the  two  cafes  mentioned,  the  price 
of  the  thing  is  included  in  the  double :  if  then  the 
pupil  have  already  got  the  thing,  or  its  value,  by  an 
a£bion  of  guardianfhip,  he  could  not  by  the  two  pre- 
ceding adions  ftilL  demand  the  double,  but  only  the 
iingle  valye,  that  is  to  fay,  as  much  as  he  has  already 

*  Adionem  dc  dolo.  f  Actionem  furtif 

received. 
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^ceived,  and  the  value  of  the  thing  (hall  be  given 
'  him  in  punifhment  for  the  guardian's  difhonefty. 

4.)  An  aftion  on  the  law  AquiUa^  which  takes  place 
when  the  guardian  has  done  a  prejudice  to  his  pupil^ 
aiid  wheii  the  damage  was  occafiohed  by  the  guardian's^ 
own  deed,  or  by  his  orders^  upon  any  of  the  pupil's 
cffefts,  which  the  lawyers  call  corpore  vel  in  corfus. 

5.)  An  adtion  of  abufe  or  trefpafs  *,  when  the 
guardian  has  done  any  thing  wiiich  tends  to  the  pu- 
pil's {han^e. 

6.)  An  aftion  of  hypothec  or  mortgage  f^  becaufb 
the  pupil  having  a  tacit  hypothec  or  mortgage  on  the 
guardian's  effects,  he  may  fue  not  only  the  guardian, 
but  alfo  all  the  poflefibrs  of  thofe  effeds,  who  have  not 
a  right  preferable  to  his  own. 

<  10. 

Th^  pupil  s  heirs  have  equally  a  right  as  himfelf  to 
intent  thole  aftions  againft  the  guardian  and  his  heirs. 
tt  muft  only  be  obferved,  that  the  heirs  of  guardians 
are  not  obliged  to  pay  double,  but  only  fingle,  unlefs, 
the  fuit  being  begun  in  the  guardian's  lifetime,  the 
caufe  were  already  debated  before  his  deceafe. 

if  i  guardian,  after  fihifhing  the  adminiftration  of 
his  office,  fhould  alfo  take  upon  him  that  of  curator, 
aU  thofe  actions  will  only  take  place  after  the  expira- 
tion of  the  curatory,  or  his  office  of  curator. 

*  AdUonem  injuriarum. 
f  Actionem  h/pothecariam. 
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ART.       II. 

I 

Of  the  contrary  aSion  of  guardian/hip^  to  which  the  guar- 
dian has  right  againjt  hispupiL 

{De  aSlione  tuteU  contraria.) 

§  12. 

T  T  is  moft  juft,  that  a  guardian  who  is  a  man  of 
probity,  and  has  faithfully  adminiftered  his  office^ 
fbould  fuffer  no  lofs  by  his  adminiftration ;  wherefore 
alfo  the  laws  have  allowed  to  him,  as  well  as  to  his  heirs^ 
a  contrary  aftioii  of  guardiaiifhip,  in  virtue  of  which 
he  may,  when  his  office  is  finiihed^  demand,  both 
from  the  pupil  and  from  his  heirs,  all  that  he  has  laid 
out  of  his  own  in  the  adminiftration  of  his  guardian- 
Ihip,  and  all  that  he  wants  on  that  account. 

It  is  very  evident  that  this  aidhon  is  founded  onr 
natural  equity-,  it  would  indeed  be  the  greateft  inju- 
ftice  if  a  pupil  might  be  enriched  at  the  cxpenfe  of  a 
man  who  has  done  him  veiy  eflential  and  very  im- 
portant fervices. 

By  this  aftion  a  guardian  may  demand  all  that  he 
lias  expended  for  his  pupil's  education,  for  his  main- 
tenance, ts/V.  and,  in  general,  all  that  he  has  expend- 
ed of  his  own  for  his  pupil's  advantage,  even  though 
the  meliorations  were  no  longer  in  being,  provided 
they  were  loft  without  any  fault  of  the  guardian. 

If  the  guardian  had  become  furety  for  his  pupil, 
he  may,  by  this  aftion,  demand  to  be  freed  from  his 
engagement  j  in  the  fame  way,  if,  as  an  advocate,  he 
have  drawn  up  the  writings  in  his  pupil's  law-fuits, 

or 
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en*  have  otherwife  procured  him  any  advantage,  by  a 
labour  which  is  not  annexed  to  the  oiHce  of  guar- 
dian, he  may  ftate  it  to  account. 

§  1 5-. 

But  he  cannot  by  this  adion  demand  his  falai^^ ; 

the  judge  muft,  after  being  required  to  award  it,  de- 
termine it,  by  virtue  of  his  office.  It  would  be  other- 
wife,  if  the  teftator  in  his  will,  or  the  judge  on  con- 
firming the  guardian,  had  fettled  the  falary  which  he 
was  to  draw  yearly ;  for  in  that  cafe  a  contrary  aftion 
of  guardianlhip  would  take  pkce. 

§16. 

Not  only  the  llim  advanced  by  the  guardian  (hall 
be  reimburfed  to  him,  but  the  intereft  alfo  ftiall  be 
made  good,  unlefs  the  pupil  had  himfelf  fums  lying 
idle,  and  which  might  have  been  employed  inftead  of 
the  guardian's  advances, 

§  17' 
A  guardian  (hall  not  expend  more  for  his  pupil 

than  he  has  of  incomes,  even  though  the  father  had 
allotted  by  his  will,  for  the  pupil's  maintenance,  a 
(um  exceeding  his  incomes:  neverthelefs,  if  his  in- 
comes were  not  fufficient  to  give  him  an  education 
fuitable  to  his  ftation,  and  if  the  guardian,  or  the  mo- 
ther afting  as  guardian,  without  marrying  again, 
ftiould  expend  above  the  income  for  the  pupil's  ma- 
pifeft  advantage,  this  expenfe  (hall  be  allowed  them. 

§  18. 
This  aftion  takes  place  againfl:  a  pupil, 
I.)  Even  though  the  guardian  have  been  fet  afide 
as  fufpedled, 

2.)  Though  he  have  got  a  yearly  falary, 
3O  Or  though  the  pupil  had  railed  againft  him  an 
adtion  called  de  raiionibus  difirahendisy  that  is  to  fay, 
even  though  he  (hould  pretend  that  the  guardiap  had 

P  p  2  not 
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not  ftated  every  thing  to  account,  unlefs  he  could 
prove  it  immediately,  and  in  an  evident  manner. 

^  A  vice?guardian,  and  cveq  a  f^lfe  guardian9  may 

intent  an  adion. 

-% 

§20. 

If  a  pupil  oyfc  any  thing  to  his  gUAr4ian  for  other 
caufes  than  that  of  the  adminiftration  of  his  office,  he 
cannot  fue  for  payment  of  what  is  due  to  him  by  an 
adion  of  guardianfhip,  but  he  ihdfl  be  obliged  to 
raife  an  ordinary  adtion. 

§21. 
Neither  can  4  guardian  ra^fe  this  aAion  till  his  of- 
fice he  ended.    If,  neverthelefs,  a  guardian  were  na- 
nied  in  ojder  to  execute  a  certsun  deed,  when  that 
deed  is  executed  he  may  fue  his  pupil. 


A   R    T.      in. 

•      •  • 

0/  the  aSlfon  againji  a  vice-guardian^  that  is  to  fay^ 
againji  one  who  not  being  named  guardian  according 
to  the  lawSy  bos  neverthelefs  bona  fide  admimftered 
the  office. 

{J)e  protutore^) 

§  22. 
'11/'  Hen  a  guardian  who  was  not  named  either  by 
the  tcftator,  or  by  the  judge,  nor  is  a  near  re- 
lation of  the  pupil,  thinks  neverthelefs  fincerely  that 
he  is  a  relation,  or  was  named  guardian  by  will,  he  i$ 
named  a  vice- guardian. 

One  who  knowing  well  that  he  is  not  a  guardian, 
but  who,  with  good  intentions,  and  for  the  pupil's  ad- 
vantage, 


TiTLB  IX.    Art.  III.  301 

vaatagC)  adminillers  the  office,  fhall  alfo  be  regarded 
^  a  vice-guardian. 

Vice-guardians  differ  from  fuch  as  do  bufinefs  for 
another,  and  who  are  called  in  law  negotiorum  gejiores^ 
in  this,  that  the  latter  are  not  engaged  further  than 
the  affairs  which  they  have  managed,  whereas  the 
vice-guardian  is  anfwerable  for  every  thing  that  con- 
(cerns  the  adminiftration  of  the  guardianihip. 

S  24. 

A  pupil  is  not  bound  by  the  deeds  of  his  vice- 
guardian,  and  cannot  be  fued  for  the  contracts  which 
he  has  executed :  and  even  though  the  pupil  have 
himfelf  contrafted  with  the  authority  of  his  vice- 
guardian,  the  contract  would  be  null  and  of  no  ef- 
fect as  to  the  pupil,  unlefs  in  thefe  two  cafes  the  pu- 
pil were  enriched,  as  it  is  jull  then  that  he  might  be 
fued  ib  far  as  he  is  become  richer. 

But  as  to  the  peribn  who  has  contracted  with  the 
pupil,  and  as  to  the  furety  brought  by  the  latter,  the 
contract  is  as  valid  as  if  a  real  guardian  had  interpofed 
his  authority  to  it. 

S25. 

A  vice-guardian  has  the  lame  engagements  to  per- 
form as  a  real  guardian,  and  ought  to  obferve  every 
diing  prefcribed  to  this  latter. 

And  as  a  vice-guardian  takes  upon  him  the  admi- 
niftration  of  his  own  proper  motion,  he  fhall  not  on- 
ly be  obliged  for  a  (Ught  fault,  but  for  a  very  flight 
one ;  that  is  to  fay,  he  ihall  be  obliged  to  uie  in  his 
adminiftration  all  the  diligence,  which  the  moft  pru- 
dent mafter  of  a  family  is  *  in  vife  to  employ  in  the 
inanagement  of  his  own  affairs. 

S26. 
All  the  actions  allowed  to  a  pupil  againft  a  real 

guardian. 
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guardian,  take  place  alio  againfl:  a  lace-goardian.  See 
art.  I.  above. 

The  aftion  againfl  a  vice-guardian,  which  is  called 
alio  by  a  particular  name,  to  wit,  aSio  protuteU^  may 
be  raifed  even  during  the  adminilhution  of  the  office, 
in  which  it  differs  from  an  aAion  of  guardianihip. 
See  above,  §  6. 

If  one  manage  as  guardian  the  ^fiairs  of  a  peribn 
already  in  the  age  of  puberty,  there  would  be  no  place 
for  the  aftion  called  frotuteUy  but  for  that  of  bufinefs 
done  *. 

§28.^ 

Ufually  a  vice-guardian  may  be  fued  with  regard  to 
the  adminiilration  of  the  whole  guardianihip,  an4 
may  confequently  be  made  anfwerabk  for  his  neg- 
lects',  fee  §  23.  unlefs  he. have  applied  to  the  judge 
to  get  a  guardian  appointed  in  form,  as  foon  as  he 
intended  not  to  continue  the  adminiilration,  or  was 
informed  that  he  was  not  guardian* 

In  this  cale  he  can  only  be  fued  for  affairs  tranfad-^ 
ed  during  the  time  of  his  adminiftration,  and  for  fuch 
as  are  connedted  with  them,  whether  he  have  con- 
tracted in  the  pupil's  name,  or  have  only  interpofed 
his  authority. 

^  fiSao  negotionun  gcftorum. 


ART. 
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ART,       IV. 

Of  fucb  as  fdfely  and  fraudulently  pafs  tbetnfehes  fot^ 

guardians^ 

(Be  falfo  tutore.) 

S  29. 
T  F  any  one  friudalently,  and  with  a  defign  to  deceive 
a  pupil,  or  any  other,  call  himfelf  a  guardian,  whe-' 
ther  he  contra&s  in  the  pupil's  name,  or  interpofe  his 
authority  to  the  deeds  which  the  pupil  himfelf  exe- 
cutes, be  is  what  is  called  a  faUe  guardian  *. 

§  30. 
That  tort  of  people  fhall  alfo  be  efteemed  falfe 

tuardians,  even  though  they  had  got  thcmfelves  con- 
rmed,  fince,  according  to  the  laws,  they  cannot  be 
guardians,  and  cannot  become  fuch  without  our  con-' 
fent,  or  without  that  of  our  courts  of  judicature.  The 
fame  (hall  be  the  cafe  with  fuch  as  not  having  a  right 
to  interpofe  their  authority,  neverthelefs  do  fo ;  as  if 
one  who  was  appointed  guardian  for  one  fingle  deed, 
or  for  the  adminiftration  of  the  cfFefts  fituated  in  ano- 
ther province,  Ihould  contraft  in  the  pupiFs  name,  ot 
interpofe  his  authority  in  affairs  which  do  not  hold  of 
him. 

All  that  a  falfe  guardian  does  is  by  law  null,  and 
of  no  effcft.  And  indeed  a  pupil  cannot  fue  any  one, 
nor  be  fued  himfelf,  on  account  of  what  was  contra6b- 
ed  in  his  name  by  a  falfe  guardian,  and  of  agreements 
which  he  himfelf  executed  with  the  authority  of  fuch" 
a  guardian. 

*  Falftts  tutor. 

f  3^. 
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Neverthelefs  a  pupil  has  right  to  all  the  a6hofis 
Ugainft  a  falfe  guardian  which  he  has  agsunll  a  true 
one.     See  above^  art.  L 

§33-  .,       ^ 

If  one  who  has  contra&ed  fairly  with  a  pupil  and 

a  falfe  guardian  fuffers  atiy  lols  by  them,  he  may  raife 
againfl  this  fraudulent  guardian  the  adtion  called  m 
foRum^  by  virtue  of  which  he  can  oblige  him  to  re- 
pair all  the  damage  which  he  has  fufiered  by  them^ 
and  which  he  may  even  efiimate  by  the  oath  called 
in  litems 

S  34. 

If  it  happen  that  feveral  falfe  guardians  hjtre  con-' 
traded  or  interpofed  their  authority,-  each  fhall  be  an- 
fwerable  for  the  whole  lofs  :  and  it  one  of  them  alone 
.  pay  it,  the  others  (hall  indeed  thereby  be  freed  from 
the  profecution  of  the  pupil,  but  he  who  ha&  paid^ 
fliall  have  his  recourfe  againft  thctti  for  his  being  re- 
imburfed  proportionally. 

In  cafe  the  authority  of  a  real  guardian  be  alfo  in-* 
terpofed  in  the  deed  executed  by  the  falfe  guardians, 
or  under  their  authority,  the  deed  would  be  valid. 

S  35-. 
The  a£bion  called  in  faSum  is  alfo  competent  to  the 

demander's  heirsy  agamft  the  heirs  of  the  falfe  guar- 
dian \  becaufe  it  is  reafonable  that  the  demander  be 
indemnified  out  of  his  effeds  who  dealt  fraudulently 
with  him  -,  whence  it  follows,  that  he  ought  to  have 
a  right  to  profecute  the  falfe  guardian^s  heirs  in  order 
to  obtain  his  indemnification. 

§36. 
A  falfe  guardian  may  alfo  be  pimifhed  arbitriarily, 

and  in  a  manner  proportioned  to  the  fraud  Comn^tted 
by  him. 
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§37- 
Thirty  years  are  allowed  for  intenting  the  aftion 

tailed  in  faSum. 

If  it  happen  that  a  man  fuHer  himfelf  to  be  perfua^ 
ded  that  he  is  inrrufted  with  the  guardianihip,  and,  in 
confequence,  interpofe  his  authority  to  a  pupil's  agree- 
ments, the  p^oh  who  has  contr^ed  with  him  and  the 
pupil,  may,  in  order  to  obtain  his  indemnification,  in- 
tent an  adion  againft  the  perfon  by  whom  tlje  pre-^ 
tended  guardian  was  induced  to  think  himfelf  incruft- 
ed  with  the  office  ^  and  this  adion  is  called  aSiio  in 
yaiium  utiUs. 

§39- 

If  a  perfon  who  contrads  fairly  "with  a  falfe  guar- 
dian lole  thereby  any  right,  or  negled  ariy  precautions 
which  he  ought  to  have  tak6n  *,  for  lexample,  if  one 
fue  a  pupil  to  redemand  a  thing  in  which  the  perfon 
who  contraded  with  the  pupil  has  a  right  of  proper- 
ty ;  or  if,  befides,  there  were  raifed  dgaihft  the  pupil 
any  one  of  thofe  adioris  called  iefnpordl^  and  if,  during 
the  continuance  of  the  procefs.  Which  at  bottom  is 
null,  the  adions  cothe  to  be  prefcribed,  it  would  be 
realbnable  that  he  who  contraded  fairly  with  the 
falfe  guardian,  fhould  have  all  the  rights  mentioned 
againft  the  pfefcription ;  and  oUr  will  is  even,  that  it 
be  not  heceflary  for  him  to  procure  relief  from  it,  as 
was  requifite  by  the  Roman  law. 

But  if  the  perfon  who  contraded  with  the  falfe 
guardian  knew  that  he  Was  hot  a  real  guardian,  and 
if  in  both  the  cafes  mentioned  the  cdhtrador  have 
committed  any  negled  which  might  have  made  him 
lofe  his  right,  he  cannot  get  himfelf  relieved  from  it, 
unlefs  he  be  ftill  under  age  -,  in  which  cafe  the  con- 
tr^dor  Would  be  intitled,  on  account  of  the  weak- 
nefs  of  his  age,  to  demand  being  restored  to  his  full 
right. 

Vol.  L  Q^q  a  R  T. 
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ART.        V. 

Of  the  heirs  of  -guardiansy  and  bpw  far  they  are  heunit 
by  the  deeds  of  thefe  their  predeceffors. 

{De  heredihus  ttttorum  ccjtvenkndis.) 

S  40. 

'T'  H  E  anions  which  may  be  intcntcd  againft  guar- 
dians  take  place  alib  againft  their  heirs ;  and 
this, .  even  though  the  guardian  were  n6t  willing  to* 
adminifter  the  office  conferred  upon  him  by  the 
judge,  or  though  he  had  given  up,  without  a  lawful 
cauie,  a  guardianfliip  which  he  had  begun  to  admi- 
nifter. 

A  guardian's  heirs  are  then  obliged,  after  his  deaths 
to  give  in  his  accounts,,  and  to  be  anfwerable  for  the 
defunft's  negligence. 

Provided  always,  neverthelefs,  that  they  be  only 
anfwerable  when  the  guardian  has  occafioned  any  pre- 
judice to  the  pupil^  by  ufing  deceit,  or  by  commit* 
ting  any  great  fault  \  For  our  will  is,  that  they  be 
not  made  anfwerable  when  the  fault  is  only  flighty 
that  is  to  fay,  a  failure  in  the  care  and  attention 
which  a  mafter  of  a  family,  who  is  a  good  manager, 
ufes  to  beftow  on  his  own  affairs. 

I.)  Unlefs  the  fuit  were  already  begun  with  the 
defundl,  and  the  caufe  debated : 

2.)  Or  unlefs  the  defunft  ufe  the  pupil's  fortune 
to  draw  any  advantage  from  it,  and  had,  in  effeft^ 
profited  by  it,  even  though  none  of  the  profit  fliould 

redound  to  the  heirs. 

* 

*  Latam  culpam. 

§42. 
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§  42.     ^ 
A  guardian's  heirs  may  alfo,  in  certain  cafes,  be 

fued  lor  bis  own  proper  deed,  by  an  action  called . 

-aSio  tuteLe  utilis ; 

I.)  When,  being  of  ^ge,  he  does  not  finifh.what 
the  defunct  guardian  had  begun. 

2.)  If  he  expend  the  pupil's  money,  which  the  de- 
funct had  coUedted. 

3.)  If  he  receive  the  fums  which  the  dcfunft  had 
lent,  or  which  were  promifed  to  be  paid  to  him; 
without  ftating  them  to  account. 

4.)  If  he  poiTefs  a  thing  belonging  to  die  pupil  -,  in 
^hich  cafe  the  latter  m^  alfo  get  it  by  an  action  of ' 
claim,  orchalleoge.  It  mtrft  be  obferved,"  that,  when 
the  heirs  may  be  fued  fop  their  own  prope:r  deed,  they 
are  alfo  accountable  for  a  Aight  faulty  and  that  thS 
oath  called  in  litem  takes  place  dlfo  againft  them. 

^      ^  S43- 
If  the  heirs  do  not  judicially  notify  the  guardian's 

deceafe,.as  th^  are  bound  to  do,  (fee  tit.  X.  §  2. 
n.  3.) ;  and  if  they  dd  not  offer  to  bring  in  the  ac- 
counts, nor  demand  another  guardian  to  be  appoint- 
ed^ but,  without  neceflfity,  take  on  themielves  the 
adminiftration  of  the  office^  they  {hall  be  regarded  as 
falfe  guardians,  unlefs  they  themfelves  be  (till  under 
age,  in  which  cafe  Ihcy  may  be  relieved  from  the 
;idminiflration. 


Qjja  ART. 
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ART.        VI. 

Of  the  fureties  brought  ly  guardians  ^  as  alfo  of  fuch  as 
have  fropoj^d  a  gitflrdiany    or  certified  that  he  wan 

folvent. 

(De  fidejuJforihiSy   f^mnatoribuSy  ct  af^rmatoribus  con- 
venUndis. 

S  44- 
"IX^E  have  already  ordained,  that  guardians  ihaU 

be  bound  to  give  fecurity,    which  ia  ufuaily 

done  by  Qieans  of  fureties^  or  bnU. 

§  45- 
When  a  guardian  brin^  a  furety  or  bait,  his  con- 

feixt  muft  be  giyfn  yi  writing,  swid  adhibited  to  the 

deeds ;  or,  ifhe  pffer  himfelf,  a  record  fhalL  be  made 

oif  his  deck^tion  •,  but  it  Ihall  not  be  fuffident  that 

he  appear  in  judgment,  and  know  that,  in  the  re* 

cord,  nxei\tion  is  ma^de  of  him  as  a  fujrety. ;   for  our 

will  is,  that  the  judge,  tp  avoid  all  mifunderftanding,^ 

or  any  occafioix  of  a  law-fuit  on  this  head,  exprefsly. 

requv«  h^^  <^nifent,  and  that,  if  he  fail  to  do  fo,  he  be 

bound  to  anfwer  for  all  the  damage  which  may  hapi 

pen  froni  that  negleft. 

§46. 
We  are  to  recard  a3  fureties, 

I .)  Such  as  mall  propofe  guardians,  either  by  them^ 
felvcs,  or  by  others ;  becauie  one  ought  not  to  pro-, 
pofe  arperfon  for  a  guardian^  who  is  not  folvent  an4 
fit  for  the  office. 

2.)  Such  as  have  certified  that  the  guardian  wasi 
folvent* 

If 
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•  If  a  mother  have  propofcd  a  guardian,  or  ccrtific4 
that  one  propofed  by  others  was  folvent,  flic  cannot 
be  made  anfwerable  for  it,  becaufe  of  the  benefit  of 
the  Velleiah  decree  which  (he  enjoys.  If,  neverthe- 
lefs,  the  guardian  were  confirmed  at  the  mother's 
tifk  and  peril,  her  exception,  in  virtue  of  that  de*r 

cree,  would  not  take  place. 

*  • 

§  47-  . 
If,  after  the  guardianlhip  is  ended,  the  guardiam 

remsun  indebted  to  the  pupil,  without  being  able  to 

pay  what  he  owes,  the  pupil  may  fue  the  furety,  in 

an  adioq  f^BJl^  de  jpdejuffmbus  ccnvemendis. 

If  one  Angle  guardian  have  brought  feveral  fureties, 
or  if  feveral  g\iardians  \ntruft^d  witl^  the  office,  have 
each  their  particular  furety,  every  furety  may  be  pro- 
fecuted  for  the  whole,  with  regard  to  the  adminiftra- 
tion  of  all  thofe  gjuardians,  without  having  ^t  in  his 
power  to  allege  in  his  own  favour  the  benefit  of 
divifion. 

From  this  rule  muft  be  excepted  the  two  cafes  fol^ 
lowing. 

I.)  When  furedes  ar^  bound  only  for  a  certain 
fum,   .  '  \       ^ 

2.)  And  when  the  adminiilration  of  the  gnardianr 
fhip  has  b^en  divided  by  the  judge  himfelf,  who,  in 
this  cafe,  ought  to  have  required  from  each  a  furety 
proportioned  to  the  adminiilration  intruft^d  to  him. 

Such  as  have  not  formally  become  fyretics,  and 
have  only  propofed  a  guardian,  or  certified  that  he 
was  folvent,  cannot  be  fy^d  till  after  the  guardians 
who  have  adminift^red,  after  their  heirs,  and  after 
the  formal  fureties. 

Moreover,  the  fureties  are  not  obliged  to  be  an* 
fwerable  for  the  guardian  any  longer  than  his  office 
(:ontinues,  and  they  are  onJiy  bound  for  the  agree- 
ments 
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ments  which  he  made  in  his  quality  of  guardian* 
If  then  a  guardian,  when  his  pupil  is  arrived  at 
the  age  of  puberty,  continue  without  neceflity,  an4 
voluntarily,  to  adminiiler  his  efFed:s,  the  furety  can* 
not  be  made  anfwerable  for  the  guardian's  admini* 
ftration :  but  our  will  is,  that  the  judge  oblige  th^ 
guardian  to  give  new  fecurity,  ifh^  wpnt  ftill  ta 
continue  the  adminiftration  in  quality  of  curator. 


A    R    T/       VII. 

How  magiftrateSy  or  judges^  may  he  fued  fubfidiarily* 

(De  fnagiftratibus  convemendis.) 

$  49- 
\X/'Hen  a  pupil  cannot  be  paid  of  what  is  due  to  him 

by  his  guardian, 

a)  Neither  by  the  guardian  himfelf,  nor  by  the 
vice-guardian,  nor  by  the  falfe  guardian,  and  their 
heirs ; 

b)  Nor  by  the  fureties,  nor  by  fuch  as  have  pro- 
pofed  the  guardian,^  or  declared  him  Iblvent,  and  by 
their  heirs. 

c)  Nor  by  fuch  ^  have  fraudulently  acquired  any 
thing  belonging  to  the  pupil,  under  the  authority  of 
his  guardian,  who  may  be  fued  by  a  Paulian  aifbion*: 
in  fuch  cafes  the  pupil  may  have  his  recourfe  againft 
the^magiftrate,  who  has  been  guilty  of  any  fault  or 
negligence  in  the  appointment  of  his  guardian,  and 
may  intent  againft  him  ^  fubfidiary  adion  of  guardi* 
anihip  f . 

It  appears  by  what  is  ordained,  that  our  intention 
is,  as  to  honorary  guardians,  that  they  cannot  be  fued 
till  after  the  magiftrates  are  difcuiled  or  diftrained. 

^  A^one  Paaliana«  f  Adionem  totelse  fubfidiariam. 

S  50- 
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.     §  50- 
This  fubddiary  a£fcion  takes  place  then  agsunft  the 

itiagiftrate ; 

I.)  When  he  has  not  appointed  any  guardian  for 
the  pupil ; 
•    2.)  When  he  has  not  named  him  in  time-, 

3.)  When  he  has  not  appointed  one  who  was  fol- 
vent,  or  who  had  good  fureties  ; 

4.)  When  he  has  not  caufed  the  guardian  to  give 
in  his  yearly  accounts  ;  and,  in  general, 

5.)  When  he  has  not  given  all  the  care  and  atten- 
tion that  judges  ufually  employ  in  the  exercife  of  their 
office  i  provided  always  that  thereby  the  pupil  have 
fuffered  anv  lofs  or  damage. 

A  magifrrate  who  pretends  that  he  has  ufed  all  pro- 
per precautions  on  this  head,  Ihall  be  bound  to  prove 
his  aflertion. 

When  the  judicatory  which  is  intended  to  be  made 
anfwerable,  fliall  be  compofed  of  fevcral  members, 
the  fubfidiary  action  may  be  intented  againft  each  of 
thofe  who  have  affifted  at  the  deed  by  which  the  pu- 
pil finds  himfelf  wronged ;  but  only  to  make  them 
pay  the  lofs  proportionally. 

If  one  of  them,  neverthclefe,  have  alone  exereifed 
the  office,  he  may  be  fued  for  the  whole ;  and,  in 
like  manner,  all  the  members  of  a  court  of  juftice 
may  be  fued  for  the  whole,  if  the  court  have  been 
guilty  of  any  fraud ;  and  with  ftill  [greater  rcafon  might 
that  one  of  the  members  be  fued  for  the  whole,  who 
alone  was  guilty  of  the  fraud.  Moreover,  it  natu- 
rally follows,  that  the  oath  called  in  litem  takes  place 
againft  the  court  of  juftice,  which  has  been  guilty  of 
a  fraud. 

S  52- 
Nothing  can  be  imputed  to  a  court  of  judicatory^ 

if  the  furety  was  folvcnt  at  the  time  he  was  received^ 

or 


lit 
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or  if  the  euardian,  not  being  able  to  give  furety,  waS 
confirmed  at  a  time  when  he  had  the  reputation  of 
an  honeil  man^  and  a  good  oeconomift.  Neverthe^ 
lefs,  if^  during  his  adminiftration,  his  condu£t  was  al-- 
teredy  ^  and  the  judicatory  might  eafdy  have  been  in^ 
formed  of  it,  they  would  not  be  freed  from  fault, 
and  might,  according  to  circumftances,  be  made  an* 
iwerable  for  it. 

^  A  pupil  has  no  right  to  a  tacit  hypothec,  oh  the 
effedbs  of  perfons  compoiing  the  court  of  juftiCe,  and 
confequeiitly  cannot  claim,  in  the  competition  of  ere- 
ditorsy  a  right  of  preference  over  others^ 

A  cburt  of  juftice  is  bound,  by  virtue  of  this  a6hon, 
to  repair  all  the  damage  occafioned  to  a  pupil  by  his 
guardian's  fault:  and,  confequently,  the  pupil  may 
demand  from  the  court  all  that  he  would  have  a  right 
to  txa£k  ffofri  the  guardian  himfelf,  by  virtue  of  art 
aftion  of  guardianihip^ 

When  the  perforis  who  compofe  the  court  of  ju- 
ftice,  and  might  be  fued,  are  dead,  the  fame  aftioii 
may  ftill  be  intented  againft  their  heirs :  but  thefe 
can  be  made  anfwerable  only  for  the  great  faults,  oi^ 
frauds,  of  the  d[efun£k  judges,  but  not  for  the  flight 
faults  which  they  may  have  committed.  See  §  £0. 
tit  5. 
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TITLE         X. 

By  what  means  guardian/hip  comes  to  an  end. 
{^bus  modis  iutela  finiatur.) 

Si. 

I.  ^^  Uardianfhip  ends  by  the  puberty  of  the  pupil, 
VJT  when  a  boy  has  attained  the  age  of  fourteen 
years  complete,  and  a  girl  that  of  twelve.     Sec  tit. 
XUL  §  I. 

II.  By  the  death  of  the  pupil.  But,  in  this  cafe> 
the  guardian  fhall  continue  to  adminifter  till  the  heirs 
prefent  themfelves  •,  and  he  (hall  not  be  freed  from 
his  engagements  till  he  has  given  in  his  accounts, 
and  obtained  their  difcharge.  Guardianfhip  ends  alfo . 
when  a  pupil  is  adopted,  and  palTes  under  the  pater- 
nal power  of  the  adopter. 

III.  By  the  guardian's  death  \  in  which  cafe  his  te- 
ftamentary  heirs  fhall  be  bound  to  notify  his  deceafe 
to  the  judge,  within  the  fpace  of  four  weeks,  reckon- 
ing from  the  day  they  have  heard  it,  and  to  demand 
that  another  guardian  be  appointed,or  a  curator  named 
for  a  time,  as  alfo  an  adjournment  appointed  for  giving 
in  the  accounts.     See  the  preceding  title,  §  43. 

If  the  heirs  be  much  difperfed  and  remote,  or  un- 
known, the  judge  Ihall  name,  by  virtue  of  his  office, 
fome  perfon,  to  take  care  that  no  prejudice  be  done 
to  the  pupil.  If  there  be  no  teftamentary  heirs,  the 
pupil's  neareft  relation,  or  the  judge,  fhall  be  bound 
to  take  care  that  his  effefts  be  adminiflered,  the  guar- 
dian or  curator  named,  the  accounts  given  in,  (^c. 
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314        Part  L.   Book  IIL    Title  X. 

rV.  By  the  guardian's  Drefcription,  or  outlawry  •; 
as  alio  by  the  lofs  of  the  right  of  a  burgefs  or  citizen^ 
when  he  is  deprived  of  it  on  account  of  any  crime  5 
by  his  defertion,  and  by  his  banifhment.'  A  guardi- 
anihip  ends  alfo,  when  the  guardian  has  been  con- 
demned to  be  fhut  up  during  life  in  a  fortrefs,  or  in 
the  houfe  of  correftion. 

*V.  By  the  exiftence  of  the  condition  on  which  a 
man  was  named  guardian,  and  by  the  expiration  of 
the  time  for  which  he  was  named  -,  provided  always 
that  he  be  a  guardian  named  by  a  will,  or  by  a  codicil ; 
jFor  the  judge  can  neither  appoint  a  guardian  condi- 
tionally, nor  for  a  time.  When,  in  the  cafe  here  in 
queftion,  a  guardian  wants  to  continue  his  admini* 
ftration,  and  no  oppoiition  is  made  to  it^  he  may  re- 
main in  the  adminifbation  •,  if  not,  the  judge  muil 
appoint  another. 

VI.  By  means  of  lawful  cxcufe,  or 

VII.  By  the  deprivation  of  a  fu^£ted  guardian. 
Of  thefe  two  lail  cafes  we  ihall  treat  in  the  follow- 
ing titles. 

Vni.  By  the  mother's  fecond  marriage  •,  in  which 
^afe  the  guardianfhip  belongs  to  the  neareft  relations* 
And  if  there  be  none,  the  mother  fhall  be  bound, 
within  the  fpace  prefcribed  above,  to  propofc  other 
guardians,  who  fhall  be  confirmed  by  the  judge ;  un* 
lefs  he  think  it  more  convenient  to  appoint  others  by 
virtue  of  his  office.  We  leave  it  ^Ifo  in  the  power  of 
judges,  to  permit  the  mother,  on  giving  fufficient 
fecurity,  to  continue  the  adminiilration,  after  having 
^iven  in  her  accoutres,  and  fettled  her  childrens  a^ 
rairs. 

IX.  By  alterations  which  happen  in  the  guardian's 
perfon,  when  he  becomes  furious,  or  mad,  or  falls 

into  other  infirniities  which  render  him  incapable  of 

•» .  .-.•'.»■  ..'■*■ 

*  Wenn  der  vo^rmund  in  die  acht  erklaszct  wird. 

^anaging^ 
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ttianaging  his  Own  affairs ;    as  alio  when  he  is  decla* 
red  a  fpendthrift; 

*  X.  In  fine,  a  guardianlkip  ends  with  the  deed  for 
Which  the  guardian  Svas  appointed j  when  he  was  on-' 
ly  appointed  for  that  deed.  Morieovcr,  it  has  been 
obferved  above,  tit.  H;  §  19.  on  what  occafion  a 
guardian  is  appointed  for  one  fingle  deed. 

When  a  rather,  oi*  a  judge,  has  named  feveral 
guardians,  arid  one  of  them  happens  to  die,  the  judge 
Siall  examine  whether  it  be  neceflary  to  Replace  him^ 
or  whether  it  be  proper  to  leave  the  adhiihiftration  to 
the  reft. 

"When  a  guardianlhip  is  drawing  to  €ln  end,  and  the 
guardijita,  who  cannot  be  conftf  airied  to  adminifter  zi 
curator^  (hall  riot  think  proper  to  do  fo,  he  (hall  no- 
tify this  timeoufly  to  the  pupil,  and  (hall  let  hiriti 
know  that  he  ought  to  inquire  for  a  curator,  and  pro- 
pofe  him  to  the  judge,   to  get  him  confirmed. 

If  the  pupil  do  not  take  that  trouble,  the  guardian 
(hall  be  bound,  at  leaft  four  weeks  before  the  end  of 
his  adminiftration,  dn  pain  of  ten  to  fifty  rix-dollars, 

I.)  To  declare  to  the  judge  that  the  guardian(hip 
is  ready  to  expire,  and 

2.)  To  demand  that  a  curator  be  named  for  his  pu- 
pil.    He  (hall  alfo  be  obliged, 

3.)  To  propofe,  for  this  purpofe,  two  of  the  near- 
eft  relations  ihoft  capable  of  the  adminiftration  •,  and 
if  there  be  none,  he  (hall  propofe  one  or  two  other 
perfons  of  probity.     See  tit.  XIII.  §  9.  n.  3. 

4.)  When  the  curator  is  appointed,  the  guardian 
(hall  communicate  to  him  the  laft  accounts,  with  the 
inventojty,  which  ought  to  contain  a  faithful  extradt 
of  all  the  accounts  given  in  during  the  guardian(hip, 
and  an  cxaft  lift  of  xhp  debts  due  to,  or  by  the  pupil. 

•     ^  :   :  Rr2  5.)  He 
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5.)  He  (hall  demand  that  a  day  be  appointed  to  re^ 
ceive  his  accounts. 

In  the  mean  time,  6*)  He  fhall  deliver  to  the  cura<« 
tor,  immediately  after  his  confimtationy  the  balance 
in  ready  money,  and  all  that  he  fhall  have  in  hand,, 
whether  grain,  furniture,  or  moveable  efie&s. 

And,  7.)  After  having  given  in  his  accounts,  and 
fhcwn  that  he  has  delivered  every  thing,  he  ftiall  de-t 
mand,   and  get  a  difcharge  from  the  judge. 

On  the  other  fide,  8.)  The  minor  and  his  curator 
(hall  immediately  be  obliged  to  make  good  to  his 

Siardian  the  neceflfary  and  ufeful  advances  which  he 
all  prove  to  have  been  made  by  him,  which  ought^ 
moreover,  to  be  fettled  at  the  giving  in  of  the  accounts^ 
9.)  When  the  guardianfhip  ends  in  any  other  way 
than  by  puberty,  and  when,  for  this  reafon,  a  new 
guardian  is  to  be  appointed,  and  not  a  curator,  the 
preceding  guardian,  or  fuch  as  are  obliged  to  pro- 
pofe  guardians,  fhall  be  bound  to  folicit  for  the  ap- 
pointment of  one  ;  after  which  the  proceedings,  with 
regard  to  giving  in  the  accounts,  to  the  di^harge, 
and  to  the  deliveiy  of  the  pupil's  effcfts,  fhall  be  in 
the  manner  juft  dire£ted. 

§5-    ' 
If  a  guardian,  four  weeks  after  his  olHcc  £fe  ended^ 

do  not  over  again  Iblicit  the  appointment  of  another 

guardian,  he  fhall  be  regarded  as  the  lawful  curator,  and 
lall  not  afterward  be  allowed  to  excufe  himfelf  from 
accepting  the  curatory :  it  fhaU  not  even  be-necefTary 
for  him  to  be  confirmed,  and  the  only  thing  proper  to- 
be  regulated  fhall  be  his  furety,  which  he  is  to  giver 
of  new.    See  tit,  XIIL  §  9.  n.  3. 


TITLE 
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TITLE        XI, 

« 

Of  the  excufes  of  guardians. 
(De  excufatiom  tutorum.) 

GUardianibip  is  a  public  truft,  which  nonc^  excqit-^ 
ing  a  mother  and  a  grandmother,  can  be  excufed 
from  accepting  ;  and  our  will  is,  that  fuch  as  fhall  re-* 
fafe  to  accept  the  guardianlhip  conferred  upon  them^ 
ihall  be  conftrained  fe  to  do  by  way  of  execution. 

•We  allow,  neverthelcfs,  fuch  as  have  been  named 
guardians,  whether  teftamentary,  legal,  or  appointed 
by  the  judge,  to  be  excufed,  when  they  fhall  have 
good  reafons  for  being  exempted  from  the  office. 

§  2- 
Moreover,  tlie  queltion  here  is  not  concerning  fucfi 
as  cannot  be  guardians,  or  who  cannot  be  fo  without 
our  confent,  (of  whom  we  have  treated,  book  IIL 
tit.  IL  §  3.  and  ^.\  becaufe  they  have  no  need  of  ah 
excuie  ;  and  even  though  they  ihould  not  decline  the 
guardianlhip,  they  would  neverthelefs  be  excufed 
n-om  the  office,  as  they  cannot  be  confirmed  by  the 
judge. 

There  are  feveral  means  of  excufe,  of  which  fome 
procure  exemption  from  a  guardianlhip  conferred, 
and  others  procure  a  difcharge  from  that  already  be- 
gun to  be  adminiitered. 

§4- 
The  arguments  which  excufe  from  accepting  a 

guardianlhip  conferred  are  the  following : 

Ir  When  a  perfon  ha^  five  lawful  children  alive,  in 

which 
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which  number  we  do  not  comprehend  grandchildren^ 
Among  tHe  living  alfo  fhall  be  reckoned  fuch  as  ihall 
die  in  our  fervice  fighting  for  the  ftate,  whether  in  a 
ilcirmilh  or  in  a  battle.  If  the  fifth  child  be  bom 
after  the  guardian  has  begun  to  adminifter,  he  could 
not  thereby  be  excufed. 

II.  When  the  guardians  named  are  not  twenty-five 
years  complete,  or  are  paft  feventy. 

III.  Clergymen  or  paftors  who  have  really  cure  of 
fouls  may  be  excufed^  unleis  it  be  from  a  guardian* 
fliip  of  a  paflior's  child. 

IV.  Alio  the  ordinary  fettled  profeflbrs  in  the  uni* 
verfities  and  academies,  when  they  really  teach  there  ^ 
unlefs  it .  be  the  guardianfhip  of  a  child  of  hmc  of 
their  colleagues. 

This  privilege,  moreover^  Ihall  not  be  extended  to 
the  extraordinary  profeflbrs,  nor  to  other  dodors  who 
give  lefturcs  m  the  univerfities. 

V.  Alfo  the  regents  or  reftors  of  colleges,  or  pu- 
blic fchoolSj  who  beftow  all  their  time  in  inftrufting 
of  youth. 

VL  Alfo  a  man  who  is  obliged  to  be  abfcnt  for  a  lon^ 
time^  when  it  is  not  known  when  he  will  return,  and 
above  all,  one  who  may  be  abfent  about  our  affairs ; 
and  our  will  is,  that  this  privilege  may  be  extended 
to  fuch  as  accompany  him,  as  envoys,  attendants, 
whether  we  have  given  them  to  him,  or  he  himfelf 
have  taken  them  into  his  fervice. 

VII.  Alfo  a  teftamentary  guardian,  or  one  who  is 
called  to  the  office  by  proximity  of  kindred,  when 
he  is  not  an  inhabitant  of  the  place  *. 

VIII.  Alfo  one  who  can  neither  read  ilor  wnte,  as  like- 
wife  one  who  is  not  (killed  in  the  adminiftration  with 
which  he  is  to  be  intruded ;  as  if,  in  the  guardianfhip 

.  of  a  merchant's  children,  wfaaofb  trade  is  very  exten- 

*  Extra  fanutt  domicilii, 
i  five. 
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five,  a  man  of  letters  were  propofed  for  the  admini- 

^ratioru 

.   IX.  Alio  .one  who  has  already  the  chaise  of  three 

guardianfhips ;  but  it  is  requifite  that  they  really  be 

mree  eflfcftual  and  different  guardianfhips,  fuch  as 

pblige  the  guardian  to  adminiiler  and  keep  accounts, 

Irthen  one  or  two  of  thefe  guardianftiips  relate  on** 
ly  to  poor  pvpils,  who  have  little  or  no  fortune^  or 
whofe  incomes  confift  only  in  intereft,  and  the  guar- 
dian have  nothing  elfe  to  do  but  to  receive  them,  he 
could  not  be  excufed  from  the  fourth  guardianlhip : 
far  lefs  can  he  be  excufed  if  he  be  only  appointed  to 
three  honorary  guardianfhips,  or  if  otic  of  the  three 
burdenfome  guardianfhips  were  ready  to  expire. 

We  allow  to  be  included  in  the  number  of  three 
guardianfhips,  a  father's  adminiftration  who  manages 
the  fortune  of  his  children  when  that  fortune  is  con- 
fiderable :  but  if  one  fingle  guardianfhip  or  tw<\be  fo 
extenfive  as  entirely  to  employ  the  guardian,  he  can- 
not be  conftrained  to  take  upon  him  a  new  burden, 
provided  he  prove  the  importance  of  his  charge,  by 
producing  the  inventory  and  his  accounts. 

X.  Alfo  merchants  who  having  very  cxtenfive  bu- 
linefs,  are  fufficiently  employed  at  home  j  unlefs  it  be 
in  a  guardianfhip  of  another  merchant's  children. 

XL  Alfo  watermen  who  tranfport  merchandife  from 
one  place  to  another,  and  have  no  conftant  refidence. 

XIL  Alfo  fuch  as  have  infirmities  which  incapaci- 
tate them  for  the  management  of  their  035^91  affairs,  as 
if  they  be  blind,  deaf,  dumb,  or  feizcd  with  a  linger- 
ing difeafe,  with  the  falling-ficknefs,  or  with  a  le- 
profy. 

XIII.  Alfo  fuch  as  have  their  refidence  more  than 
ten  leagues  diftant  from  that  of  the  pupi}. 

XIV.  Alfo  a  guardian  who  is  appointed  for  a  cer- 
tain deed,  or  for  a  certain  time,  or  for  a  particular 
affair. 

XV.  Alfo 
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XV.  Alfo  one,  who  after  being  long  abfent  on  af« 
fairs  which  concern  our  interefts,  who  niay  be  excuied 
for  the  firft  year  after  his  return,  after  which  he  can 
no  longer  be  exemptedt 

S  5- 
If  the  arguments  of  excufe  alleged  by  one  who 

is  intended  to  be  guardian  be  contradifted,  the  judge 

Ihall  take  cognifance  of  them,  and  the  fifcal  fliall  un« 

dertake  the  pupiFs  defence, 

§6. 

lO  Moreover,  fuch  as  have  promifed  to  the  defonft, 
as  well  as  thofe  who,  after  his  death,  have  declared 
their  willingnefs  to  accept  the  guardianfhip,  cannot 
be  excufed ; 

2.)  Neither  a  fon  who  has  been  named  guardian  by 
hb  father, 

3.)  If  the  teftator  leave  a  legacy  to  one  whom  he 
names  guardian  of  his  children,  and  the  latter  receive 
it,  he  can  no  longer  be  excufed. 

It  muil  be  obferved,  that  if  he  have  alleged  the 
excufe  before  receiving  the  legacy,  he  vould  be  ex- 
empted, but  he  would  lofe  the  legacy. 

S  7- 
When  a  guardian  has  begun  already  to  adminiiler, 

he  may  get  himfelf  difcharged  in  the  following  cafes, 

and  contequently  the  guardianfhip  is  ended  with  re-. 

fpeft  to  him : 

I.  When  he  is  obliged  to  make  a  journey  on  our 
af&irs,  and  in  all  appearance  may  be  abfent  for  a  year 
and  more. 

II.  When  by  our  order  he  fhall  change  his  refi- 
dence,  or  when  we  fliall  give  him  permifllon  to  do  ib ; 
though  we  be  informed  that  he  is  intrufted  with  a 
guardianfliip. 

in.  When  he  becomes  incapable  of  man^ng  his 
own  aflfairs.    See  §  4.  n.  12, 

IV.  When 
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IV.  When  there  happen  any  changes  in  the  guar- 
dian's perTon,  which  render  him  quite  incapable  of 
managing  the  guardianfiiip,  or  which  do  not  allow 
him  to  adminiiter  without  our  approbation,  or  with- 
out the  confent  of  our  courts  of  juftice,  (fee  book  III. 
tit.  II.  S  8.  and  p.))  ^^  ^^1  be  bound,  if  he  intends 
nof  to  be  regarded  as  a  falfe  guardian,  to  notify  thefe 
changes  within  fifteen  days  to  the  judge,  and  alfo  to 
demand  both  his  own  difcharge,  and  the  fetdement 
of  another  guardian,  or  our  confent,  if  it  be  a  cafe  in 
which  it  is  requifite. 

A  guardian  cannot  appeal  from  the  fentence  of  the 
judge  who  names  him  guardian,  if  he  have  no  other 
grievance  than  that  of  being  named  guardian  •,  but 
he  ihall  be  obliged  to  propofe  his  arguments  of 
cxcufe  to  the  judge  who  has  appointed  him,  within 
the  fpace  of  four  weeks,  reckoning  from  the  time  that 
be  was  acquainted  with  his  nomination,  or  at  the  day 
appointed  in  his  citation  to  perform  the  conditions  re- 
quired of  guardians. 

5  9- 
All  the  arguments  of  excufe  (hall  be  propofed  at 

once  i  and  it  ihall  not  be  allowable  to  propofe  any 

other  afterward,  not  even  in  pleading  the  appeal. 

S  10. 
If  the  judge  find  thofe  excufes  fufficient,  the  guar- 
dian named  mall  be  difcharged ;  and  fuch  as  are  obli- 
ged to  propofe  guardians,  or  to  appoint  them,  Ihall  be 
bound  to  propofe  and  appoint  fuch  as  are  folvent,  and 
capable  oi  adminiftering  the  office.  ' 

s  II. 

If  the  excufes  do  not  appear  fufficient  to  the  judge, 
and  if  the  guardian  named  be  ordained  to  take  upon 
him  the  office,  he  (hall  have  liberty  to  appeal  from 
the  fentence ',  and,  in  the  mean  time,  a  curator  ihall 

VOL.L  S  f  be 
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be  named :  but  if  the  fentence  be  confirmed  on  tho 
appeal,  the  guardian  named  not  only  ihall  be  obligee^ 
for  all  the  lols  which  has  happened  by  his  refuial,,  from 
the  time  that  the  guardianfhlp  was  conferred  on  hinr, 
but  he  fliall  even  be  made  aniwerable  for  the  curator^ 
deeds. 

The  parties  ihall  not  be  ordained  to  write  and  pro* 
duce  on  the  fubjed  of  the  arguments  of  excufe ;  but 
if  the  affair  be  of  too  long  difcuffion  tp  be  carried  into 
court  *y  it  Ihall  be  fuiHc;ent  to  make  an  order  of 
produ£idon  every  third  day. 

Moreover,  our  will  is  not  to  allow  the  procefs  con- 
cerning excufes  a  third  hearing,,  though  the  two  firft 
fentences  be  different. 


TITLE        Xn. 

Of  fufpeSed  guardians^  atd  of  hAr  deprivation^ 

(Be  fufpeSlis  tutorihus.y 

» 

AGuardianftup  is  alio  ended  when  the  guardian  is 
accufed  as  fufpe^ted,  and  when,  in  confequence 
of  the  accufation,  he  is  deprived  of  tfee  office  by  a 
fentence. 

§  2. 

^  Guardians  are  regarded  as  fufpefted,  who,  forget- 
ting their  engagements,  and  the  oath  which  they  have 
fworn,  negleS  the  pupil's  perfon  and  effefts^  or  do 
not  exercifc  their  office  with  the  diligence  and  fidelity 

*  liOco  oralis* 

requifite : 
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riquifite :  for  example,  if  they  be  not  careful  of  the 
piq>il's  education,  aod  do  not  afford  him  maintenance; 
if  they  renounce  the  fucceffion  which  devolves  upon  * 
him,  though  it  be  advantageous  v  if  they  fraudulently 
imbezzle  any  of  his  effe£b ;  if  they  take  upon  them 
to  alienate  his  effei^,  to  fubjeA  them  to  burdens,  or 
to  make  alterations  in  them  before  the  judge  has  ta- 
ken cogpiiance  of  them,  and  without  his  having 
granted  a  permillion;  as  alio,  if  they  make  no 
inventory,  if  they  begin  to  adminifter  without  being 
confirmed,  6fr. 

The  guardian's  poverty  (hall  not  alone  be  fufficienc 
to  fet  him  afide :  it  may  neverthelcfs  induce  the  judge 
to  join  another  guardian  with  him,  and  even  to  take 
other  meafures  lor  the  advantage  and  fecurity  of  the 
pupil. 

It  is  aUbwable  for  every  perfon  to  inform  againft  or 
accufe  a  guardian  as  fAfpefted  •,  fo  that  women,  mi- 
nors, and  even  a  deprived  guardian,  ihall  be  allowed 
to  intent  this  accufation« 

Nevtrtheleis  there  are  fome  perfons  who  are  obli- 
ged to  accufe  as  fufpeAed  guardians  whole  condu& 
tperits  deprivation.     Such  are, 

a)  joint  guardians ;  (contuSores) ; 

b)  Honorary  guardians  *, 

c)  The  judge  who  is  bound  to  do  ib  by  his  office, 
when  no  body  offers  for  that  purpofe. 

d)  The  officers  of  the  exchequer,  when  they  are 
informed  of  the  male'^adminiilration  of  guardians* 

S  5- 
All  guardians  may  be  accuied  as  fufpe&ed,  woe- 

tlier  thejr  be  teftamentary,  legal,  or  appointed  by  the 

judge. 

S  f  2  §  6. 


I 
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$6.  . 
'  The  judge  (hall  examine  deliberately  the  ei^tinds 
of  the  accuTation  which  render  a  guardian  fuq)e&edi 
and  «fter  hearing  the  guardian  briefly  on  what  he  can 
allege  in  his  own  juftifkation,  be  fhall  aft  zccovding 
to  circumftances,  and  IhaU  deprive  the  guardian  of 
the  adminiftration,  or  join  another  guardian  with  him  z 
this  laft  method  (hall  be  taken  chiefly  with  legal  guar* 
dians,  and  when  the  probaUe  evidences  againft  them 
are  not  very  ftrong. 

Moreover,  our  will  is,  that  no  appeal  can  be  made 
againft  fuch  fentences  as  are  only  given  for  the  mean 
time. 

If,  after  taking  the  examination,  it  be  found  that 
the  guardian  was  only  guilty  of  what  is  called  a  flight 
fault,  that  is  to  fay,  of  a  negleA  into  which  prudent 
mailers  of  facnilies  are  not  accullomed  to  fall^  he  can- 
not be  depofed  as  fufpe£ted/but  he  fliall  be  made 
anfwerable  for  the  lois,  by  an  adlion  of  guardianihip. 

If  he  were  guilty  of  a  great  fault,  that  is  to  (ay,  of 
fuch  a  negled  as  mafters  of  families,  otherwife  not 
the  beft  oeconomifls,  neverthelefs  do  not  fall  intoy  thi» 
Ihall  be  a  fufficient  reaibn  to  deprive  him^  And  if 
his  male-adminiflxation  were  deliberate  and  fraudulent^ 
he  fliaU  not  only  be  fet  alkie,  but  he  fliall  for  that  very 
thing  be  branded  with  infamy,  and  befides  arbitrarily 
puniflied ;  unlefs  he  be  related  to  the.  pupil,  in  which 
cafe  neither  the  infamy  nor  arbitrary  punifliment  fliall 
be  inflifted. 

If  a  guardian  appointed  by  fentence  will  not  accept 
the  office,  or  if  he  advance  malicioufly  againft  the 
truth,  that  the  pupil  having  no  funds,  he  cannot  af- 
ford his  maintenance,  the  pupil  fliall  be  put  in  pof* 
fefllon  of  the  jguardian's  efieds^  from  which  a  main«* 
tenance  fliall  be  taken  for  him,  and  that  under  the 
xiiredion  of  a  curator,  tO'  be  named  &r  this  purpofe  ^ 

who^ 
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^\kOj  in  the  mean  time,  fhall  take  care  of  the  pupil's 
peribn  and  eficfts,  (hall  alienate  what  is  perilhable^ 
and  fhall  do  every  thing  that  the  guardian  ought  to 
have  done,  and  yet  the  guardian  fliall.ftill  continue 
to  be  anfwerable. 

When  the  judge  fhall  find  it  convenient  to  fet  afide 
a  refraAory  guardian,  and  to  appoint  another,  he  fhall 
have  authonty  fo  to  do  i  and  moreover,  the  froward 
guardian  fhall  be  treated  in  the  fame  manner  as  one 
who  is  fet  afide  for  fraudulent  pra&ices. 

And  that  it  may  be  known  whether  the  guardian 
tet  afide  be  branded  with  infamy,  our  will  is,  that 
as  often  as  a  guardian  fhall  be  deprived,  the  fen- 
tence  fhall  bear  the  caufe  of  his  deprivatton. 

When  the  fentence  fhall  allege  none,  *  it  fhall  be 
prefumed  that  the  deprivation  was  ordered  more  on 
account  of  the  great  negligence  *  of  the  guardian, 
than  on  account  of  his  malice  and  infidelity  :  and  in^ 
deed  we  do  notdefign,  that,  in  this  cafe,  the  depriva- 
tion fhall  prejudice  either  bis  honour,  or  his  fortune^ 
or  his  reputation. 

The  accufation  fhaU  be  intented  againft  the  guar^- 
dian  ^fore  the  judge-ordinary  who  confirmed  him  in 
his  office^  though  he  be  not  vefted  with  criminal  ju- 
rifdifbion. 

The  accufation  of  a  guardian  as  fufpedked  ceafes, 

I.)  When,  during  the  trial,  the  guardianfhip  is 
ended, 

2.)  Ot  when  the  guardian  dies  before  fentence.  In 
both  cafes  the  pupil  preferves  the  anions  allowed  to 
him,  to  be  intented  when  the  guardianfhip  is  ended. 


^  Ob  latam  culpain. 
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TITLE        Xill. 

Of  the  curators  given  to  ptifils  er  miners^  and  aihe^ 
perfims  incapahle  of  managing  tbmfchei^  and  takifig 
tare  <^  their  affairs. 

{De  curatorihts  et  atra.) 

§1. 

Gl  tJardiaif fhip  comes  to  an  end  with  the  pupil'a 
r  puberty,  namely,  when  a  girl  has  attained  the 
age  oftwelve  years  complete,  and  a  boy  that  of  four* 
teen»    See  tit.  II.  §  2i»  and  tit/X^  §  i. 

But  a  pupil,  becaufe  he  has  arrived  at  the  age  of 
minority,  has  not  a  right  to  adminifter  his  own  ef^ 
feGts ;  and  our  will  is^  that  a  curator  be  appointed  fof 
him,  till  he  be  twenty-five  years  complete. 

Minors  are  not  the  oilly  petfons  to  whom  curators 
are  given ;  there  are  alfo  perfons  of  age,  for  whom 
they  are  appointed  in  certain  cafes,  namely^ 

I.)  When  a  man  is  fatuous  ot  mad. 

a.)  When,  by  a  fentcnce  or  decree  of  the  prince^ 
a  man  has  been  declared  a  fquanderer,  fpendthrift,  or 
prodigal ;  in  which  cafe  the  adminiftration  of  his  ef- 
feds  ftiall  immediitely  be  taken  from  him ;  even 
though  he  appeal  from  the  judgment  by  which  he  id 
interdifted  or  inhibited. 

3.)  When  a  man,  by  accident,  has  become  deaf  or 
dumb. 

4.)  When  a  man  is  abfent  for  a  long  traft  of  years^ 
and  the  place  of  his  refidence  is  not  known. 

5.)  When  a  competition  of  crediton  arifes,  a  cu^ 

rator. 
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rator,  or  truftee,  is  ^pointed  to  take  care  of  the 
whole  effects, 

.  There  are  even  cafes  in  which  a  curator  ought  to 

'  be  appointe4  for  pupils,  though  they  have  a  guardian* 

^  This  IS  neceffary  in  the  cafes  mentioned  above,  tit.  H, 

^  20. ;  as  alfo  when  the  guardian,  during  his  admi- 

nlftration,  beconies  the  pupirs  creditor  or  debtor* 

It  happens  even  that  a  curator  is  given  to  a  pupil 
or  minor,  who  is  under  the  paternal  power  )  namely^ 

J.)  Whcin  the  father  marries  a  fecotid  time,  ami 
wants  to  fetde  matters  with  his  children.  See  book  II« 
tit.  III.  §  24. 

2.)  When  a  father  becomes  mad,  or«  being  inter- 
difted  in  a  judicatory,  has  a  curator  given  him,  in 
which  cafe  the  curator  is  alfo  obliged  to  take  care  of 
the  childrens  efie(^s. 

3.)  When  a  ftranger  leaves  a  legacy  to  another 
man^s  children,  he  may,  at  the  fame  time,  name  a 
curator  for  them.     3ee  tit.  III.  §  2. 

4.)  When  a  father  is  guilty  of  male-adminiflration 
.  of  his  childrens  fortune,  and  fquanders  it. 

5.)  In  fine,  when  a  father  will  not  take  upon  him^ 
^If  the  care  of  his  childrens  efFeds,  he  is  obliged  to 
fee  that  a  curator  be  appointed  for  them, 

§  5- 
A  hulband  is  not  the-*  legal  curator  of  his  wifc^ 

though  fhe  be  Hill  a  minor  -,  but  fhe  continues  ftill 
pnder  the  diredtion  of  her  ordinary  curator. 

When  (Hip  has  attained  the  age  of  twenty-five  years^ 
(he  may  difpole  of  her  own  fortune  freely,  and  with- 
out the  confent  of  her  huiband, 

§6. 
Cr'^atory  is  the  power  or  authority  with  which  a 

man 
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in^n  U  vetted^  in  order  to  take  care  of  the  eficfts  of  z 
perfon  who,  on  account  of  his  a^e,  or  for  the  other 
caufes  juft  mentioned,  cannot  adminifter  them  himiclf. 
Though  the  principal  objed  of  Curatory  be  only 
the  adminiifaration  of  the  minor^s  effeds,  the  dlintor 
is,  nevertheleis,  obliged,  at  the  fame  time,  to  have 
all  eye  over  his  conduft,  and  to  take  care  that  he  get 
a  good  edqqition.  Wherefore  alfo  we  have  decreed, 
that  a  minor  cannot  marry  without  the  content  of  his 
curator. 

Curatory  is,  as  well  as  guardianflup,  founded  on 
reafon  and  equity.    See  book  III,  tit  II.  §  i.  a.  3. 

The  nomination  of  curators  is  made  like  that  of 
^ardians.    For  they  are  called  to  the  curatory, 

a)  Either  by  will, 

b)  Or  by  proximity  of  kindred, 

c)  Or  by  the  judge.     Sec  above,  tit.  EI.  IV.  and  V. 
Whence  it  follows,  that  curatory  is,  in  like  man* 

ner,  cither  tefiamentary^  or  kgal^  or  dative. 

S  9- 
All  that  is  requilite  for  a  guardianfliip,  is  fo  likewife 

for  a  curatoiy. 

L  Whererore  all'  fuch  as  cannot  be  guardians,  or 
who  cannot  be  fo  without  our  confent,  or  without 
that  of  our  court  of  judicature,  neither  can  they  be 
intruded  with  curatories.  See  above,  tit.  II.  §  8. 
and  9. 

II.  What  has  been  prefcribed  with  refpeft  to  foreign 
guardians,  or  fuch  as  refide  out  of  the  jurifdiftion, 
jhall  equally  take  place  with  regard  to  curatories. 
See  above,  tit.  U,  §  12,  and  following. 

ni.  All  fuqh  as  are  bound  to  fblicit  for  the  appoint- 
ment of  guardians,  are  alfo  obliged  to  demand  that 
of  curators.  But  it  belongs  chiefly  to  the  guardian, 
when  his  office  is  drawing  to  an  end,  to  remind  his 

pypiij 
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|>upil  to  require  himfelf  a  curator  to  be  appointed 
for  him^  when  the  guardianfhip  fhall  be  ended.  But 
if  the  pupil  do  it  not, .  the  guardian  fhall  be  bounds 
at  leaft  four  weeks  before  his  office  be  expired,  to  de-^ 
dare  to  the  judge,  that  he  does  not  defign  to  conti^ 
nue  the  admini^ation,  and  to  take  upon  him  the  cu- 
ratory ;  in  confeqUence  of  which  he  fhzSl  demand  that 
a  curator  be  named  fpr  the  pupil  now  arrived  at  the 
age  of  puberty,  ind  fhall  propofe,  for  this  purpofe^ 
either  the  neareft  relations  and  agnats,  or,  if  there 
be  none^  two  other  pcrfons  of  probity.  See  above, 
tit.  X.  §  4.  It  mufl  be  obferved,  that,  if  a  guardian 
do  not^terward.make  this  declaration,  he  is  reckon- 
ed to  have  taken  upon  him  the  curatory,  without  any 
neceflity  of  confirmation ;  but,  in  this  cafe^  what  con^^ 
cerns  the  furety,  muft  be  regulated  anew.  See  above^ 
tit.  X.  S  5. 

IV.  All  the  conditions  which  guardiabs  ought  td 
perform,  before  they  can  take  upon  them  the  office, 
mufl  aUb  be  performed  by  curators*  See  above, 
tit.  VI.  §  I.  and  following. 

V.  Curators  are  obliged,  as  well  as  guardian^)  to 
take  care  of  the  education  of  fuch  as  are  intrufted  to 
them,  to  adminifter  their  effedts,  and  to  give  in  ac* 
tounts  of  them.     See  above  tit.  VI.  art.  I.  II.  and  III. 

VI.  Curators  may,  as  well  as  guardians,  tranfafk 
ialone  all  the  minor's  affjurs,  without  having  need  of 
their  confent.     See  above,  tit.  VI.  art.  11*  §  27. 

Note,  That  when  a  minor  himfelf  difpofes  of  any 
bt  his  eflPefts,  the  curator  does  but  give  his  confent 
to  it;  which  is  not  called  int]9ipofing  his  authority, 
becaufe  it.  does  not  fupply  the  defeA  of  undcrfland- 
ing,  but  only  the  weaknefs  of  age. 

Vn.  As  a*  pupil  may  make  acquilidons  by  his 
guardian's  means,  and  be  fued,  or  fue  an  ac^tion,  for 
deeds  doAe  by  him,  a  minor  may  alfo  purchafe,  by 

Vot.  L  T  t  meaas 
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means  of  his  curator,  and  be  fued,  or  fue  an  aftiOTf 
delating  to  the  fame.     See  above,  tit.  VII. 

VIII.  All  the  aftions  which  a  pupil  may  fue  againft 
his  guardian,  his  vice-gUardian,  his  falfe  guardian, 
their  furcties,  and  their  heirs,  as  alfo  againfl:  the  ma* 
giftrate;'the  minor  may  fue  them  againft  his  curators, 
who  may  alfo  profecute  againft  him  the  fame  aftiona 
that  a  guardian  may  fue  againft  his  pupil.  See  above, 
tit.  IX. 

IX.  Curatory  comes  to  an  end  in  the  fame  mannei' 
as  guardianihip,  excepting  that  a  curatory  ends  the 
laft  day  of  the  twenty-fifth  year. 

X.  There  is  ncverthelcfs  a  particular  way  of  put- 
ting an  end  to  a  curatory,  which  takes  place  when 
the  minor  obtains  a  difpenfation  for  his  a^e  *• 

A  difpenfation  on  account  of  age  £all  not  be 
granted, 

'  a)  If  a  young  man  be  not  twenty  years  complete^ 
and  a  young  woman  eighteen. 

•  b)  If  cither  of  them  do  not  produce  a  certificate 
from  the  judge,  giving  teftimony  of  their  good  beha- 
viour, and  of  their  capacity  in  the  management  of 
their  affairs. 

c)  If  the  judge  be  not  beforehand  exaftly  inform- 
ed of  the  minor's,  behaviour,   from  his  curator  and 

near  relations ;  whofc  atteftations  ought  to  be  given  i 

in  writing,   and  johied  to  the  deed  of  difpenfation.  1 

d)  If,  .when  it  is  a  perlbn  in  lervice,-  he  do  not 
produce  a  certificate  from  the  commanding  officer,  or 
from  his  mafter.  .       " 

e)  When  a  minoi^as  obtained  a  difpenfation  on' 
account  of  age,  he  may  freely  difpofe  of  his  cfFefts, 
and  aft  by  himfelf,  whether  jn  judgment  or  out  of 
judgment.  iThis  liberty,  however,  Ihall  not  be  ex- 
tended to  immoveable  fubjefts,  which  a  minor  can- 

9 
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not  alienate  without  ufijig  the  formalities  neceflkry  in 
l^ie  alienation  of  real  eftates  belonging  to  pupils ;  and 
our  will  is,  that  the  curatory  {till  fubfifl:  with  re- 
fped:  to  real  eilates,  as  it  did  before  the  minor  had 
obtained  the  difpenfation,  on  account  of  his  age. 

f )  If  a  minor  find  Jiimfelf  wronged  by  the  difpen- 
fation  on  account  of  age,  be  may  indeed  get  him- 
felf  relieved  from  it,  and  demand  that  the  curator  be 
obliged  to  continue  his  adminiftration,  or  that  a  hew 
curator  be  appointed  for  him  %  but  the  deeds  which 
he  ihall  execute  ^  being  of  age,  in  confequence  of 
the  difpenfation^  fhall  have  their  tSc6t,  that  he  who 
has  contra&ed  fairly  with  a  perfon,  whom  we  have 
declared  of  ^e,  may  not  be  a  fufferer  for  having 
confided  in  the  public  authority. 

g)  A  minor  who  has  obtained  a  difpenf^tion  on  ac« 
count  of  age,  and  who,  pretending  to  be  wronged, 
(which  he  ihall  be  obliged  to  prove),  wants  to  be  re- 
lieved from  the  deeds  whi^ih  he  executed  in  his  mino* 
rity,  with  the  confent  of  his  curator,  or  from  the 
deeds  which  the  curator  executed  by  himfelf,  fhall  be 
bound  to  demand  reftitution  to  his  right  within  four 
years,  reckoning  from  the  time  that  he  obtained  the 
difpenfation  on  account  of  age :  but,  if  he  have  got 
himfelf  relieved  from  the  difpenfation  itfelf,'the  four 
years  would  not  begin  to  run  till  after  he  is  twenty-^ 
five  years  complete. 

h)  As,  by  a  particular  edi£t,  we  hav^  declared  the 
nobility  of  age,  when  they  (hall  have  attained  the 
age  of  twenty  years,  our  will  is,  that  they  may  not 
(horten  that  fpace,  by  foliciting  a  difpcidation  on 
account  of  age,  before  the  twentieth  year,  Befides, 
this  benefit  of  being^of  age,  which  we  "have  granted 
them,  is  not  extended  to  real  ^ftates,  with  refpcft  to 
which  the  nobility,  in  like  manner  after  twenty  years 
9S  before,  fhall  be  under  curatory, 

XL  The  excufes  which  procure  exemptions  from 

T  t  2  guardianfhipi 
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;uardian(hips,  do  equally  excufe  from  curatoriea  \ 
x  tit.  XI«  One  particular  excufe,'  with  reipe£b  to  a 
curatory,  is  that  of  a  gu^ian,  who  may  be  difpenicd 
from  continuing  the  admihiftration  of  his  puptl*s  cf-? 
fe6b}  in  quality  of  his  curator.    See  above,  tit.  XI. 

XII.  A  curator  may  be  deprived,  for  the  fame  cau- 
fes  which  prbcurt  a  guardian  to  be  fet  afide.  See 
above,  tit.  XII.  It  muft  be  obferved,  as  a  thing 
peculiar  to  a  curator,  that  a  minor  may,  with  the  ap- 
probation of  his  near  relations,  accufe  his'  curator  as 
fufpef^ed,  which  is  not  allowed  to  a  pupil. 

Xni.  A  curator  has  the  fame  liberty  as  a  guardian, 
who,  being  hindered  from  afting,  may,  at  his  own 
rifk,  appoint  a  trv^ee  to  ad  in  his  name.  See  above* 
tit.  VI.  art.  III.  §  ss. 

XIV. '  In  fine,  m  the  fame  way  as  aH  the  guardian's 
fortune,  when  it  has  not  been  regiftered,  is  never- 
thelefs  tacitly  mortgaged,  or  pledged  to  the  pupil  i 
fee  above,  tit.  IX.  art.  I.  §  9.  n.  6. ;    fo  the  cura* 

tor's  fortune  4s  tacitly  engaged  to  the  minor. 

«       ... 

S  10. 

Wh«i  a  mmor  is  arrived  at  the  age  of  twenty-five 
years,  or  of  twenty,  if  he  be  a  gentleman,  and  when^ 
confequently,  the  curatory  is  eiided, 

I.)  The  curator  (haU  be  bound,  within  the  fpace 
of  four  weeks,  to  communicate  to  the  minor  the  laft 
accounts  of  the  curatory,  to  which  he  fiiall  fubjoin  not 
only  the  inventory,  but  alfi>  an  txzjSt  extraft  of  all 
the  accounts  given  in  during  the  adminiftration,  and 
a  f;uthful  lift  of  the  debts  due  by  the  minor. 

a.)  He  fhdl  alio,  ^gree  with  th^  minor  now  become 
of  age,  on  a  day  to  receive  his  accounts,  or  he  Ihall 
demand  that  one  be  appointed  by  the  judge. 

3.}  After  vffldch  the  proceedings  Ihall  be  the  famt 

a* 
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fs  prefcribed,  with  refpeft  to  giving  in  of  the  guardi- 
Itn's  accounts.     See  above,  tit.  VIL  §  54.  ^ 

Wfien  a  curatoiy  end;  in  any  other  manner,  tk^ 
by  the  minor's  becoming  of  age,  the  curator,  who 
ceafes  to  adminifter,  and  his  heir,  fliall  not  ^ive  in 
their  accounts  to  the  minor,  nor  deliver  to  hmi  his 
efFefts  \  but  they  Ihall  be  obliged  to  be  accountable, 
Di^4  tQ  delivei;  th(  mioor's  pffe^  to  the  new  cun^tqr, 
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Form  of  an  bevintary^ 

INvcntory  of  all  the  effefiUs,  moveable  and  immo- 
veable, which  the  dcfunft  N.  N.  hath  left  after 
hb  deceafe^  and  which  now  belong  to  his  children, 
N,  N.  N.  N.  which  are  delivered  to  their  guardians^ 
N.  N.  taken  by  N.  in  prefence  of  N.  N.  the  neareft 

relations  of  the  laid  children,  the ^ day  of 

■  year, 

I .  In  immoveahksy  and  in  titles^  if^truUionSy  and  other 
documents^  conjiituting  a  real  right. 

Under  this  head  fhall  be  comprehended  the  follow- 
ing articles ;  houfes,  courts,  arable  lands,  mills,  gar- 
dens, meadows,  ponds,  vineyards,  and  other  lub- 
jefts  \  fuch  are^  for  example,  thofe  which  concern  fait- 
works,  and  which  are  called  Kohtn^  ffannen^  or  fool-^ 
gUteTj  and  their  rights,  6?^.  each  with  their  pertinents, 
and  the  title-deeds  and  contracts  of  purchafe,  which 
concern  them,  as  alfo  the  hypothecary  or  mortgage 
bonds  and  obligations,  with  a  note  of  the  principal 
fums  and  yearly  interefl,  and  other  documents  con- 
ftituting  a  real  right. 

In  Moveables, 
2.  In  gold  andjilver  coined. 
The  appraifing  of  the  moveable  efFcfts  fhall  be  fet 
down,    and  the  fpeci^s  of  gold  and  filver  fhall  be 
marked, 

3-  /«! 


g.  In  jewels^  rings^  and  gold  and  Jiher  plate. 
All  the  gold  and  Iilver  plate  (hall  be  weighec^  pieces 
by  piece,  and  care  (hall  be  taken  to  mark  their  flan- 
dard  and  their  weights. 

4.'  In  utenfils  of  pewter ^  brafs^  and  copper. 

Every  thing  fhall  be  weighed  and  defc^ibed.  Thfs 
head  (hall  alfo  include  cloaths,  beds,  their  furniture^ 
linens,  andorfier  like  articles,  and  family-utenfils. 

When  the  fuccelTion  is  con(iderable,  and  includes^, 
for  example,  a  great  provifion  of  ca(ks,  hogfheads,  and 
(^ellar-utenfils,  particular  hdads  (hall  be  made  of  them^ 
.  Ipecifying  them  in  the  order  they  lie  upon  the  gawn- 
trees,  treftles,  or  ftillings ;  and  as  to  the  other  family- 
furniture,  it  Ihall  be  enumerated  and  defcribed  as  it  ii 
in  the  leveral  apartments^  inventorying  piece  by  piece* 
If  there  be  among  the  efFefts  of  the  fucce(fion,  horfes, 
horned  cattle,  hogs,  iheep,  and  other  beftial,  as  alfo 
carts  and  harnefs,  every  article  (hall  in  like  manner  be 
particularly  (pecififed* 

5.  In  fvine^  beer^  g^^in^  as  wheats  barley ^  oats^  &c« 
Every  article  (hall  be  enumerated'  under  its  proper 
head;  wl)ich  (hall  alfo  be  obferved  with  refped  to 
hay,  (Irawi,  killed  meat,  bacon,  butter,  cheefe,  and 
other  fuch  like  wares  and  provifions  for  the  kitchen^ 
as  in  the  other  moveable  effe£ks. . 

6.  In  debts* 
Under  this  head  fhall  be  marked  all  the  debts  due 
to  the  pupils  which  are  come  to  knowledge,  whether 
at  the  time  of  miking  the  inventory,  or  at  the  divi- 
fion  of  the  fucce(fion,  or  otherwife;  noting  how  and 
by  whom  they  are  due.  And  if  there  are  any  debts 
due  by  the  pupils  that  are  known,  they  (hall  alio  bo 
fpecified  in  the  inventory< 
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EdiS  againfi  the  ahufe  of  Uammg. 

*T*HE  Kiflg  our  gracious  Sovereign,  having  taken 
into  confideration  the  complaints  which  have 
been  long  niade,  that  learning  in  all  the  faculties 
is  fallen  into  contempt,  became  every  one,   even 
peafants  aiid  tradefmen,  claim  a  learned  education 
for  their  children^  and  to  have  them  maintained  in 
the  univerfities  and  fchools,  or  eminent  colleges,  at 
the  public  expenfe;  vdthout  even  attending  whe-^ 
ther  their  children  have  the  genius  and  capacity 
requifite  to  make  any  progrefs  m  learning :  and  as 
it  is  of  much  greater  importance  for  the  good  of  the 
ftate,  and  of  fociety^  that  perfohs  wh6  are  not  fit 
for  learnbg,  be  educated  in  fu<:h  manner  as  they 
may  be  employed  in  mariufaftures,  in  trades,  in  thef 
army^  and  even  in  agricdltufe,  according  to  their 
ftation  and  inclination,  and  find  thereby  means  of 
gaining  thcif  bread :  The  King,  induced  by  his  pater- 
rial  afFeftioh  for  his  country,  has  reflefted  on  what 
might  femedy  the  inconvenience  arifing  from  this 
abufe,  reftore  literature  to  honour,  and  teing  advan-f 
tage  to  the  public.     For  thefe  caufes  the  King  has 
ordained,  and  verjr  ferioufly  ordains^  by  thefe  pre- 
fents,  the  magiftrates  in  towns,  and  efpecially  fuch  to 
whom  the  infpeftion  of  fchools  is  intrufted,  to  vifit 
tliem  carefully,  and  to  give  a  moft  particular  attehtiott 
to  the  youth  who  frequent  them,  that  they  may  be  in 
a  condition  to^  diftinguifh  the  young  people  who  give 
proofs  of  their  talents  and  application,-  from  fuch  as 
have  no  genius,  or  who,  on  account  of  their  lazinefs, 
indolence,  or  fmall  inclination  to  ftudy,  are  nowife 
qualified  for  a  learned  education  ^  the  l^ng,  willing. 
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on  one  fide,  that  they  encourage  the  firft  to  continue 
their  ftudies,  and  give  them  ute  alliftance  they  (hall 
waijt,  and,  on  the  other,  that  they  difluade  the  laft 
from  literary  purfuits,  and  exhort  tliem  to  apply  theni- 
Iclves  to  ibme  manufacture,  or  to  learn  a  trade,  or 
ibme  other  honefl:  profeilion,  not  allowing  them  to  be 
inilrufted  in  any  other  thing  but  in  religion^  and  read- 
ing, writing,  and  arithmetic  *,  that  we  may  no  longer 
fee  any  of  thofe  ftudents,  who,  being  arrived  at  the 
age  of  twenty  or  thirty  years,  are  ftiU  a  burden  to 
the  public  and  to  themfelves,  and  do  little  honour 
to  their  mailers  and  regents*  For  fuch  is  the  King's 
^ood  pleaTure.  Given  at  Charlottenburg,  the  25th 
of  Auguft  1708, 

(L.SO  FREDERIC 

(and  below), 
The  CoWt  pf  W^HTBNBSRO, 


.w  kJX^. 
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No.  m, 

* 

Form  of  the  accounts  of  guardianlhip  fbr  the  fecbnd 
year,  given  in  by  N.  N.  concerning  the  cflfefts  left 
by  N.  N*  to  his4bn,  from  the  year  •  •  ^ .  •  till  the 
year  , .  • . , 

Extra&  of  the  ittvMofy^ 

Containing  the  ftate  or  remainder  of  the  eflfe£ks  ilnce 
the  preceding  accounts  were  clofed,  which  is  ta 
be  taken  for  a  foundation  of  the  new  accounts. 


I.  Sifms  laid  fir/. 

a)  According  to  the  bond  of  N.  I^.  dated  the 
dayof  P 1      in  the  year  —  at  five  fer  cent. 


Rix. 

G1O8 

Fen. 

lOOO 

f 

»9 

250 

12 

1000 
3000 

2000 

\ 

7369 

12 

h)  For  rye  fold,  which  the  papil  gets  from  the 

fanner  in  kind,  (facht'fcktH)^  and  which  is  to 

be  paid  at  Eafter  this  current  year. 
c)  Due  by  N.  according  to  the  defnnft's  books 

for- 

d),  According  to  the  bond  of  N.  dated  %  at 

five  per  ani, 
e]  According  to  the  bond  of  N.  dated 

fix  pir  cent* 


at 


f )  According  to  the  bond  of  N.  N.  dieted 
at  hyt  per  cent. 

g)  Which  are  due,  befides  ic  years  intereft  at  five 
per  tenu  according  to  the  bcmd  of  N.  N.  dated 
— r,  with  ref|MA  to  which  there  it  a  proccis 
of  competition  r^fed. 


II.  In  immomeMe  fubje3u 

a) *  houfFcs  of  land,  which  yield  annually  four  wiipels  of  rye, 

b)  The  lands  of  N.  which  are  iet  for  600  rix-dollars  a-year. 

•  Houffey^fWJ  to  he  a  German  miajure  ofland^  either  ft  at fd^  fach 
^s  acre;  er  more  vague tfucb  oi  ridge^  plot>  Hcy 

c)  Tie 


)9he 
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fc)^T&6  hosfe  left  in  legacy  to  the  papO  over  and  above  his  (hare, 
iul  Y>f  which  the  rent  amounts  to  jo  rix-doUars. 
nother  hobfe  fituated  '■     which  being  in  bad  repair,  has 

^^  yielded  1 5  rix-dollars  of  yearly  rent,  (which  could  not  be 
Mprelcnt*) 

^  By  Turtiie  of  the  aA  of  divifion,  dated  ,  the  pupil  has 

^'  alu>  claims  fOr  two  houfles  of  land,  and  a  meadow,  whicn  mi#  be 
fued  for  at  law. 


III.  InfttrmtHriaHdmovtaHeeffi^s. 

There  was  none  remaining  u&fold  after  the  laft  accounts  were 
dofed* 


RECEIPTS 

Of  the  remainder .  of  the  effeds,  and  the  arrears  of  the  preceding 

year. 


keceivableiContaining  the  following  articles.  1  Recdved.  I    Refts. 


Rix. 
too 


IG. 


yj69it 


In  riiady  money,    «    «    - 

In  films  laid  out. 

in  current  interefL 

Of  incomes   confifting  ili 
fibres  of  grain,  (Kamptiicbu) 

F6f  the  fiurm  of  the  lands 

.For  the  hoafe-icnt  of' 


Ua» 


YEAR 


J 


AppekDix    to   Book  in. 


.  Branch  at  die  tccoanunt'i  recdpu,  conoiaing  fiuu  Ln4 
oat,  and  oUur  debtt  receivable. 


Which  were  due  to  tbedefiiiiQ 
by  bond,  dated  — ,  and  which 
the  debtor  N.  N.  has  paid  when 
due,  ai  uipean  by  the  acquit- 
taflceoB  thefbot  of  thebond,No. 

For  airean  of  a  year's  inter- 
eft  at  five  ftr  etnt.  which  not 
being  yet  paid,  the  bond  is 
kept  till  that  is  doae,  ' 

On  the  Tale  made  the  prece- 
ding; year,  of  lye,  arifing  from ' 
the  rent  in  grain,  (faehtitm), 
the  foar  '  wifpels  at  2^  rix- 
doHart,  which  were  paid  at  the 
term  agreed  on  bv  uie  debtor, 
at  appears  from  tne  certificate, 
(jadtcial  or  private}, ligned  by 
Mm,  and  given  on  leftodn^his 
original  bill,  dated'  ,  title 
_ ^No. 

Received  from  N.  N.  the 
■    for  — '     ,  aa  it  evident 
froBi  the  defuna's  books,  ftw 
the  year  — — ,  foL  — — 


1169' 


Rcoind. 

Sdb 

Cijc 

G 

f 

Jix. 

p. 

F. 

5" 

- 

■9 
1119 

IZ 

S" 

•  Wifpel  ii  a  Gtrman  mtttfmrt,  »iti*rflatti,fmh  mi  qowter,  UA, 
bslhel  i  9T  m»rt  vMnt,/iKbms  flack,  fiiock. 

YEAR 
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YEAR 


3+« 


* . . . .  Bnuch  of  die  aGconnunt*!  receiptt  of  iaterefi  of  rani 

laid  ont. 
Receivable 


For  ICO  lix-doUan  capital^ 
lent  bjr  the  defiuld  to  N.N.  (t 
five  pir  cmt,  a&  hii  bond,  tid«d 
No.— of -^  which  capital  be- 
ing included  in  die  dera  pre- 
Aimed  good)  f^U  to  the  papil 
N.  N.  at  the  dirifion  made  the 
—  year  ^  title  — ,  No.  — 

For  tooerix-doUan  of  ca- 
pita lent  laft  year  by  confent 
of  die  judge  of  N.  N.  at  &». 
ttr  rtmt.  for  three  years,  to  N. 
N.  on  hii  judicial  bond  of  the 
^  title  — ,  No.  — ,  of  which 
intereft  wai  paid  at  the  term 
when  doe,     .     -    -    *    * 

Vor  3000  nx-doUan  of  ca- 
pital, which  were  lent  at  five 
per  ttxt.  intereft  likewiJe  by 
aothority  to  N.  N.  and  mort- 
gaged upon  hia  fief  N.  N.  bv 
nis  bond  of  the  —,  and  wito 
the  content  of  the  Lord  fdpe- 
liorofthe'-^,  title— , No. — 


Receired. 

Relb 

Rix. 

G. 

F. 

Rix. 
II 

G 
11 

F. 

6c 
i;o 

210 

11 

II 
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YEAR 

....  Branch  of  the  acconntant's  receipts,  cmcemlng  rent!  La  ^njd^ 
(Pachlhrn.} 


-Retei 


ible 


Kix. 


6+l-'~| 


For  four  wiTpeli  of  rye,  tak- 
Idnc  the  half  of  the  renti  in 
gram,  whichi  according  to  a 
contra^  of  diri£on,  arc  to  fitll 
yeaH^  to  the  two  brothen,  a- 
Kreeably  to  a  leafe  executed 
RH-  that  pnrpole,  which  were 
fold  at  the  market-price  of  N. 
(as  appcan  from  the  leconla  of 
maricet,  N.N-)  the  20th  Nov. 
fbr  the  font  menti(»ied 


R«dvol. 

Rdb 

Ris. 
6+ 

G 

F 

Rix. 

C 

F. 

6* 

_ 

_ 

-* 

YEAR 
«...  Bnoch  of  the  accountant's  receipts  of  land  and  hoofe  re^> 
Receivabli;  I  Received.       Refls. 


Rix 
6ocJ 


For  the  half  of  die  TCarly 
rent  of  the  lands  of  N.  from 

— —  to ,   by  au£Uon  fel 

in  leafc,  dated  ——  year  ^■-, 
which  the  farmer  N.  N.  hai 
paid  at  the  term  when  due,  the 


For  rent  of  the  honle  left  in 
legacy  OTcr  and  above  bialbare 
to  the  popil  by  his  father, 
which  WM  paid  by  virtue  of  a 

coDtraft,  oflhe year 

by  N.  N.  for  the  piomt  year,  | 


RJx.lGJF. 


I  'I  I 

YE  AK 
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YEAR 
.,,.  Bflmch  of  tlte  accountant's  ncapta,  relating  to  morcable 
dk&i  fold. 


Aiall  theperiflublefabjeA*, 
and  (bch  at  conld  not  be  nfe- 
folly  iemployed,  weK  fold,  at 
the  time  of  the  divifion,  to  the 
highdl  oSerer,  and  IkH  bid- 
der i  and  ta  the  pupll't  Autre 
of  the  price  was  ftated  in  the 
accounts  of  the  preceding  year, 
there  is  noAiii^  fo  -bt  m>iig:bt 
into  the  receiptat  fiir  this  ar- 
ticle, doting  the  comic  of  thi* 
year. 

In  Jewell  and  precooot 
tMngs,  whidtf  after  previoui 
valuation,  were  auAioned  and 
jildicialty  fold,  in  virtue  of  a 
dtCTfc  J$  ^iinanjt,  for    •    • 


Rix.  G.  F.  Rix.  G. 


Received.]    Rcfti. 
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YEAR 

.  Bmtdi  of  the  accountitit'i  lecaptf  .bdiig  Kcoptt  in  (enenl* 


Six. 

4 


Par  fifteen  dcili  which  te< 
Dutinedi  «^icB  the  floor  of  the 
gutet  in  the  bode  wu  IsMi 
which  weie  Ibid  by  N.  N. 

the  --— —  of  Jannety 

(at  the  price  neationcd  of 

Under  thii  tide  are  eora> 
pichmdcd  all  the  aitide* 
which  do  not  come  in  regn- 
larljr  every  yeari  fiw  eveiy 
thing  that  comet  in  tegnlarlyi 
ogght  to  be  flxted  in  ptiticD* 
lar  bfanchei. 


Kdb. 
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Y  B  A  R. 

£^SBURSEMBNT& 


payable. 


?iii,  theiothofApribfor 
die  contribation.  due  on  ac- 
coudt  of  the  fief  N^  nutted 
Ltbitfftrd,  andDowconrerted 
into  money  for  three  months, 
at  N.  for  the  pnpil'i  Ihare, 
No.  I.    -     -     -     -     -    - 

Paid  on  the  fiune  aoconnt^ 
for  three  monthi,  t&e  6th  of 
July,  No.j.    -    -    -    -    - 

Again,  on  the  fame  account 
fer  three  month*  more,  the 
30th  of  September,  No.  3.  -- 

More  for  the  three  lafl 
montKi,  the  34th  of  Decem- 
ber, N0.+.      -     -  ;  -    -     - 

For  the  contribution  of  a 
piece  of  ground,  (called  Fand- 
fibefi)  in  three  temu,  for  the 
prelcnt  year,  according  to  the 
acqoittanceit  No.  5. 6.  7.  •  - 


Paid. 


Retls. 


J4* 
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.  Branch  of  diftnrfenieitts,  beiag  debt»  pAyablCr 
[Wkich  ought  to  be  all  paiticoUriled.] 


.  G.'F 
I 


44« 


a)  To  N.  N.  to  wit,  300 
tix-lollar«,  capital,  and  i;  rix- 
dotlars  for  a  year's  incerell,' at 
five  per  ctHt. 

b)  To  N.N.  namdy,  400 
rix-dollare,  capital,  and  two 
yean  intereft,  at  6  fir  nut. 

c)  To  N.  N.  namely  300 
rix-dollarsr  capital,  and  ii 
rix-doHan  for  a  year's  intercft, 
at  S'ptr  ctnf. 


For  ftttted  dilbprfcfflmts. 
For  f^ary  -  -  .  .  . 
For  die  pupil's  board    -    - 


For  fchool-fee)    - 
For  medicines    - 
For  books    -    - 
To  the  pro&lTor    - 


Paid. 

Rdb 

Rut. 

3'S 

448 

° 

F 

Rix. 
112 

G 

P. 

100 

8 

_ 

_ 

_ 

- 

20 

2 

- 

3 

20 

16 

6 

- 

Payable 


Apfbndi^F  to  Book  nr. 


TajBible. 
Rix.  O.  F. 


t; 


Ifthe-minor  were  at  hlstr 
vels,  or  at  the  univeriity,  » 
Head  of  what  is  ftated  after 
board,    there  wouM   be    but 
one  particular  branch,  under 
the  title  of   Branch   of    Jlf- 

ptn/ti  of  tren/eUi»g,  apJ  at  tht 


Forexpenf«of'bailding$  - 
Coinmop  difburiementi   - 


Of  char>^  pud  in  laying 
out  the  capita}  Am  -  " 


Paid 

Reds 

Rix. 

G. 

F. 

Rix. 

a 

F 

- 

- 

- 

|6 

6 

n't 

~ 

~ 
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After  tnaking  cmt  the  >c- 
connts  in  this  minner,  a  fan- 
maij  TCcapitnUdoii  muft  be 
nude  at  the  end  of  all  the 
branches  of  T^ccipp  and  dif. 
buHemeou,  iiie  accounts  mnfl 
be  dofed,  and  the  balance  of 
die  effedt  drawn  ont>  andi  if 
diere  be  more  expended  than 
waj  receivedf  Uie  adraace 
fhall  be  down :  aftcrwaid, 
the  Bcconntant  fhall  fign  them, 
marking  the  day  and  year  in 
which  the  acconnti  ■  " 
dofed. 

Al^cr  dednfiing  the  dilbtirfe- 
menti,  the  balance  of  the  ef- 
fe&  !•  found  (0  amount  ti> 
what  follow* ; 

In  ready  money, 

In  capital  fumi  laid  on^ 

In  interefi,  where  e*tiy  Ajag 

Ihall  be  particularized,  article, 

by  artide. 

In  rents,  and  incomei  ofim- 
moveable  fubjefis,  which  ihall 
in  like  manner  be  fpecified, 
every  one  in  particdar,  when 
there  arc  many  of  them. 
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NEW         BODY 


o   F 


LA       W, 


PART       II. 


I  • 


P      R      E      ?*      A      C      E. 

Si. 

AFTER  having  explained,  in  the  firft  part  of 
this  work,  the  firft  objeft  of  law,  namely,  the 
privileges  flowing  from  the  perfonal  ftate  and  their 
hatural  qualities,  (exjlaiu  bominumfea  ex  jure  perfona^ 
rum)^  we  are  now,  in  this  fecond  part,  to  treat  of  the 
fecond  objc6t  of  law,  which  includes  the  rights  an- 
nexed to  fubjefts  and  things  themfelves,  and  to  whichi 
men  confcquently  have  a  real  right,  (jus  in  re). 

It  is  fo  much  the  more  difficult  to  lay  down  fixed 
and  certain  principles  with  refpeft  to  what  confti- 
tutes  the  fubneft  of  this  fecond  part,  that,  excepting 
the  means  of  acquiring  property  by  the  law  of  nations, 
and  the  fucceffion  of  children  to  an  inteftate  parent, 
(de  modis  acquirendi  dominii  jure  gentium^  et  de  fuc- 
fieffhne  liberorum  afh  mfejkto)  s  all  the  reft  is  founded 

rather 
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rather  on  civil  and  politic  reafons,  than  on  reafoiu 
drawn  from  natural  right. 

As  moft  real  rights  then  depended  pn  the  good  plc^* 
iure  of  the  Roman  legiflators,  infbead  of  forming  a  rft* 
donal  fyftem  of  them,  they  have  iatisfied  themfelvcs 
with  coUefting  fcraps  extrafted  from  the  works  of  the 
moft  celebrated  lawyers,  and  inferting  them,  without 
order  or  conneftion,  into  the  body  of  Roman  law. 
Thence  it  happened,  that  it  coft  inconceivable  trouble 
to  give  a  juft  torm  to  real  rights,  which  arc  difperlcd 
through  the  whole  body  of  the  Roman  law,  to  range 
them  in  proper  order,  to  lay  down  fixed  principles, 
^nd  to  clear  them  from  the  confufed  interpretations 
of  the  modern  lawyers,  to  retrench  their  vain  fubtil- 
ties,  to  difpofe  them  fo  as  to  agree  with  the  conftitu^ 
tion  of  Germany,  and  to  exprefs  all  this  in  the  Ger-r 
man  language. 

S  3- 
The  ingenious  M*  de  Locn  was  fo  fenfible,  in  the 

pamphlets  which  he  publiihed,  of  this  confufed  maf$ 
of  Roman  laws,  that  he  thought  it  impoflible  to  un- 
ravel it,  unlefs  Providence  ihould  raife  up,  by  a  mi- 
racle, a  fovereign,  who,  like  a  new  Alexander, 
ihould  have  rcfolution  and  courage  enough  to  cut  the 
Gordian  knot,  that  is  to  fay,  to  abolilh  the  Roman 
law,  and,  like  another  Solomon,  have  the  wifdom  to 
form  a  new  body  of  law,  whofe  ftatutes  fliould  be  all 
founded  on  the  invariable  principles  of  found  an<{ 
pure  reafon. 

^  This  miraclb  has  manifeftly  appeared  in  the  domi- 
nions fubjedt  to  the  King  of  Pruflia,  in  whofe  perfon  . 
Providence  has  given  us  an  Alexander,  and  a  Solo-, 
mon.    This  prince,  who  is  above  all  our  praifes,  has 
cut,    like  another  Alexander,    the  Gondian  knot, 
which  none,  till  this  time,  was  able  to  untie,  by  ab- 

oliihing 


dlifhing  the  Roman  laws,  which,  notwithftanding 
their  conflifion,  continued  to  be  followed  in  Gernia-^ 
ny  for  fcven  hundred  year*,  and,  like  anothcfr  Solo- 
mon^ has  caufed  to  be  compiled  a  new  body  of  laws, 
ejitra6ted,  fo  to  fpeak,  from  the  afhes  of  the  Romaif 
kw,  whichy  HI  feveral  articles,  did  not  deviate  fron) 
the  principles  of  found  reafon. 

It  is  proper  here  to  fliow,  in  a  concife  mannery 
Wherein  the  Roman  law  has  been  changed,  and  ii> 
what  way  the  fubjedt  of  real  rights  (jurmn  in  res)  has 
been  regulated  in  the  prcfent  body  of  law,  by  clear- 
ing it  from  the  Roman  antiquities  and  fubtilties, 
and  ranging  it  in  a  natural  and  rational  order. 

§6. 
Fh^l  is  given  a  concife  and  diftinft  divilion  of 
things  (rerum  divtfiones)j  and  every  one  is  referred  to 
ks  own  fpecies.  At  the  fame  time,  it  has  been  fhowrr 
to  be  unneceflary  to  bring  into  this  divifion  things 
which  belong  to  nobody  (res  nullius)^  becaufe,  accor- 
ding to  the  conftitutioA  of  tiie  empire,  they  belong 
to  the  royalties*^ 

Thereby  has  been  obviated  the  confufion  which 
runs  through  the  Roman  law,  in  which  are  found  fe- 
veral  general  diviiions  f ,  of  which  all  are  incomplete^ 
not  to  mention  that  the  laws  do  not  agree  concerning 
the  fpecies  to  which  things  muft  be  referred,  placing 
*  the  fame  thing  fometimes  among  thofe  which  arc 
common,  fometimes  among  thofe  which  are  public, 

by 

•  See  part  II. 

f  Cajua  di(tingui(hes  things  into  thofe  of  divine  and  human 
righty  in  ns  divitti  Juris  it  humani  juris ^  t,  z.ff.  di  nB,  din),  H« 
includes,  in  the  firft,  thines  facred,  holy,  and  religious,  res/acrat, 
/amSasj  si  religiofas.  He  afterward  divides  things  of  human 
riffht  into  public  and  private  (puBlicms  et  fri^uatai)^  and  calls  tl.tf 
things /«^//V  which  belong  to  nobody,  (res  nul/insj. 

The 
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by  the  law  of  nations,  fometimes  among  fuch  as  bij* 
long  to  nobody  •• 

5  7.    . 

What  confufiori  may  we  fee  in  the  arrangement  of 
real  rights  in  the  Roman  law  ?  There  is  riot  a  (ingle 
kind  of  real  rights  treated  without  interruption,  and 
^hich  is  not  intermixed  with  feveral  fubjcds  quite 
foreign  to  it,  fo  that  it  was  impoflible  to  frame  a  jult 

The  Emperor  juftiniah  gives  a  quite  different  diftin£tion.  He 
lays  that  things  are  either  oat  of  our  heritage,  or  that  they  con- 
fUtute  a  part  of  it  ( extra patrimonium  nofirkm  it  in  pdtrimokio  noftroj^ 
Among  the  firft  he  puts  things  common,  public,  belonging  to 
commonities,  and  fuch  as  belong  to  nobody,  pr,  Inftit.    de  reb^ 

Thefe  two  dlvifioris  are  faulty;  the  firft  becaufe  the  things 
which  are  called,  in  law,  holy  and  religious  (ftmdse  et  religio/aj^ 
are  included  by  Cajus  in  the  things  of  oivine  right,  to  which  they 
do  not  belong.  For  the  things  called  holy  (fanSitJ^  fuch  are  pa- 
laces, markets,  public  places,  are  not  in  the  number  of  thofe  on 
Which  fome  particular  right  has  been  afcribed  to  the  Divinity ;  and 
as  to  religious  thihgs  (religio/asj;  they  are  only  founded  on  the 
fuperitition  of  the  Romans,  who  believed  that  the  .  fouls  of  the 
departed  were  deified,  and  thaf  thofe  fouls  whom  tKey  called 
£lii  manesy  nev^f  leaving  the  bodies  which  they  had  anlifiated,  nor 
their  afhes,  had  no  reft,  as  long  ai  the  bodies  wett  deprived  of 
burial,  and  fuffered  an  atrocious  injury,  as  often  as  the  afhes  of  the 
dead  were  dlflurbed. 

Thefe  two  fpecies  of  things  theii  arc  in  the  number  of  thofe 
which  are  but  of  the  commerce  of  particular  perfons  (extra  commer^ 
eiumfingnlorumji  not  becaufe  they  are  of  divine  right  (difviHi  juris }i 
but  becaafe,  with  refpeA  to  the  firfli  anfd  to  hin£r  their  violatiout 
penal  laws,  or  fandions  f/an^ionesj^  have  been  eftablifhed  againfl; 
fuch  as  fhoiild  happen  to  violate  them,-  and  that  tombs  have  been 
deftined  by  the  laws  folely  for  burying  the  dead  in  them. 

JufHnian's  definidon  is  faulty,  as  it  confounds  things  5vhich  be« 
long  to  different  fpecies.  For  there  is  an  impropriety  in  putting 
things  facred,  holy,  and  religious,  amone  fuch  as  belong  to  no- 
body, and,  on  the  contrary,  m  putting  things  which  belong-  to 
nobody  (res  nullius)^  and  which  are  called  ade/pcta^  among  fuch 
fts  are  public.  Befides,.  he  calls  the  fame  thing  fometimes  com- 
mon, fometinies  public,  and  fometimes  a  thing  belonging  to  no- 
body. 

*  See  the  treatiie  intitled,  Grot^  illuft*  L  t,  c.  3.  §  9.  let. p. 
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idea  of  thefe  rights,  as  appears  by  the  remark  be* 
low  *• 

It  was  neceflary  then  to  propound  them  in  a  more 
proper  order ;  and  this  has  been  executed  in  the  prefent 
body  of  law  with  all  the  exadnefs  poflible,  by  ranging 
the  fubjed:  of  real  rights  in  a  rational  order,  by  givinj 
plain  and  diftinft  definitions  of  every  fpecies,  an( 
carefully  explaining,  in  every  article,  the  caufe,  the 
fubjeft,  the  objedl,  the  efFefts,  and  the  methods  of 
putting  an  end  to  them,  (cau/am^  fubjeSwn-^  objeSium^ 
(ffeSuSy  modes  finiendi.) 

§8, 

In  treating  of  the  firft  real  right,  to  «wit,  of  proper- 
ty,  (dommo)y  the  natural  means  of  acquiring  it  are  dif- 
tinguilhed  from  the  civil  means,  and  the  firft  are  de- 
duced from  the  principles  of  natural  right,  which  the 
ancient  Roman  lawyers  underftood  thoroughly. 

With  refpeft  to  the  civil  means  of  acquiring  the 
property  of  a  thing,  the  reafons  have  been  adduced 
which  engaged  the  Roman  legiflators  to  grant  the 
right  of  civil  property  to  certain  afiairs  or  agreements, 
which,  according  to  natural  right,  only  inferred  a  per- 
fonal  obligation  •,  and  as  this  arrangement  of  the  Ro- 

•  I.  The  ibbjefl  of  divifion  of  things  which  is  the  foundation 
of  real  rights,  is  explained  in  tile  Vill.  l)Ook  1.       * 

II.  The  methods  of  acquiring  property  by  the  law  of  nations,  is 
treated  in  title  I.  of  book  XLI. 

III.  Civil  properties  (domtnia  ci'vilia)  are  fo  difperfed  in  the 
Ijody  of  the  Roman  law,  that  it  is  very  difficult  to  colleft  them. 
Title  III.  of  book  IV.  treats  of  a)  Emphyteufis,  copyhold-rights, 
or  long  leafes.  b)  Title  XVIII.  of  book  XLIIL  of  the  rights  to  a 
furface,  (defuperficH.}  c)  Ufucapion,  long  pofTedion,  or  prescrip- 
tion, is  handled  m  title  II.  of  book  XLI.  d)  The  Paulian  aftion  in 
title  VIII.  oi  book  XLII.  c)  The  Publician  aOion,  (de  PubUdana 
in  rem  a^ionejy  in  title  II.  of  book  VI.     And, 

IV.  As  to  the  other  kinds  of  real  rights,  they  are  in  like  manner 
enumerated  without  order  and  without  any  conne6Uon.  The  fub- 
jedl  of  fervants  is  explained  in  book  VIII.  and  f )  that  of  wagesi  in 
book  XX. 

Vol.  I.  Y  y  man 
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man  laws  tends  to  (horcea  law-fuits^  it  hMh  boea  6bi 

fervcd  in  the  prefent  body  of  law  *. 

§9- 
It  is  alfo  fqr  2(  reafon  of  poKqr*  ^^  ^^  twofi^tkyw^ 
ing  real  rights^  namely^  the  right  of  Servitude,  and  the 
right  of  pledge  or  mortgage,  wh^ch^  by  their  own  na- 
ture,  inrcrred  Qiily  a  perfonal  obligation,  have  been 
reputed  by  the  Roman  legiflators  as  real  rights^  in 
virtue  of  which  a  perfon  is  intitjed  to  %  resd  a£tion. 
'  Thcfe  decifions  pf  the  Roman  law  have  been  pre- 
ferved,  becaufe  they  contribute  alfo  to  present  the 
fhifts  which  might  have'  been  ufed  for  prolonging 
law-fuits,  if  natural  ri^ht  alone  h^  been  tollowra. 

§  ;a 

Hoy^  many  fuhtilties  with  relbe£^  to  Roman  anti- 
quities, how  many  obfoletc  and  fup^rfluous  things 
were  to  be  learned  in  t^ic  univerfitics,  ii^  order  tq 
become  acquainted  with  real  rights,  of  which  the 
juft  notion  might  have  been  acquired,  ir^dependent  of 
all  that  trafh^  provided  only  they  had  been  reduce^ 
into  principles  ? 

And  indeed  there  is  no  reafon  to  be  furprifed  that 
Juftinian  has  appointed  a  fpace  of  five  years  for  fuch 
as  are  to  ftudy  taw  in  the  univerfities  -f- ;  on  the  con- 
trary, if  regard  be  had  to  the  confufed  and  ynmethor 
died  way  in  which  jurifprudence  was  taught  therip,^ 
one  may  be  furprifed  that  he  fhould  think  youth 
could  form  to  thenifelves  a  notia^  of  it  i(i  the  (pace 
of  five  years*  ^ 

§  II. 

Young  perfons  muft  then  have  been  at  great  ex- 
penfes  in  the  univerfities,  and  mull  have  loft  much 
of  their  time  there  in  learning  uieieis  things.     To 

•  Sec  part  11.  l)ook  III.  tit,  II. 

f  See  joftuiiani  digedorum  proQemiain  de  latione  eC  metliodo 
jaris  docendi  ab  antecefloribus  d,  d.  17.  Jul.  1535. 

1 .  have 
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nave  a  fimple  of  this,  it  is  fiifHcient  to  confult  the  fub- 
jcft  of  the  fourth  real  right  concerning  fucceflions. 

Whdt  cire  and  trouble  is  there  taken  in  inftruding 
youth  in  the  origiti  and  progrefs  of  fucceflions  to  per- 
fons  ihteftate  ♦  ?  How  many  treatifes  have  been  writ- 
ten concerning  the  origin  of  wills,  and  the  feveral 
chang-es  which  they  have  undergone  +  ? 

*  In  die  aniveriities  is  taught»  according  to  the  dIreAion  of  the 
koman  law  as  a  thing  of  great  importance*  a)  That  the  law  of  the 
Iwelve  tablte  reckons  capable  of  fucceeding  only  the  heirs  which 
aiv  called  one^s  own^  (/n§s)f  and  the  legal  heirs  or  agnats,  (Ugiti^ 
^nos/iu  ag^t§sj;  b)  That  afterward  daughters  were  admitted,  in 
fome  meafore,  to  their  mother's  fucceffion by  the  Tertullian  decree; 
and  c)  That  grandfons  were  declared  capable  of  fucceeding  to  t^eir 
|;;Fandjnother  Dv  the  Orjphvtian  decree.  In  fine>  d)  Much  troable  is 
taken  to  fhow  now  by  little  and  little  other  particular  ways  of  fac* 
teedine  were  appointed  by  the  laws  afterward  publifhed  ;  but» 
c)  As  were  were  ItiU  feveral  perfons  excluded  from  facceffions,  they 
proceeded  to  fliow  how  the  pretors  remedied  that  inconveniency, 
and  called  to  fucceflions  foch  as  bv  right  of  blood  (iMre/anguinis) 
might  claim  them*  namely,  chilaren  emancipated  by  edi^,  UnJe 
Ubirii  f )  Their  own  heirs  (fuij^  when  they  could  not  fucceed  in 
that  quality  by  the  edi&>  Uiule  fegitimi,  g)  AU  the  cognats,  accor- 
ding to  the  order  of  their  degrees,  by  the  edidb,  Unde  c^gnstti.  h)  In 
fine,  perfoits  joined  together  by  the  ediA,  Umde  ^ir  it  uxor.  On  this 
occauon  is  explained  to  youth,  i)  Why  the  fucceflions  conferred 
by  virtue  of  the  Pretorian  law,  (hereJitas  Fr/etona)^  are  called 
plainly  bonornm  poffkffio.  They  are  alfo  taught,  k)  That  this  pof- 
iefllon  of  effedts  is  either  decretal  or  edidal  {  1)  That  the  lafl  is  dif- 
tinguiflied  into  ordinary  and  extraordinary ;  m)  That  the  extraor« 
dinary  fuppofes  the  caw  of  a  perfon  dying  inteftate,  (cajum  inte- 
ftast)^  (with  reipefl  to  which  me  edifts  have  been  enumerated),  or 
elfe  it  fuppofes  that  there  is  a  will  made;  and,  n)  That  the  ordinary 
edi Aal  pofleffion  of  an  eftate,  (henorum  poffejpo  ediBalis  ordiMarimJ, 
tajces  place  in  the  laft  cafe*  either  /ecundum  or  contra  tabmlat  //- 
fiamnti^  He. 

Though^  o)  Jttftinian  has  introduced,  by  his  1 1 8th  novel,  an  order 
of  fucceeding  to  inteftate  perfons  entirely  agreeable  to  reafon,  ther* 
was  neverthdefs  a  neceflity  in  the  univeruties  of  being  acquainted 
with  thefe  uielefs  and  abofifhed  rights,  {o  much  the  rather  that  fe-^ 
vend  lawyers  have  maintained,  that  the  pofFeffion  of  eftates  (bmn* 
rum  poffiffio)  is  even  at  this  time  of  fome  ufe  in  practice. 

f  Thomaftns  deprimis  initiis  fucceflionis  teftamentariae  apudRo* 
snanos.    Idem  de  fenfo  legis  decemviraiis^teftamentarise. 

Y  y  2  §  I  i* 
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§  12. 

The  King  has  cut  oflf  by  the  very  root  all  thefe  uic-» 
kfs  antiquities ;  fucceffions  to  peribns  inteftate  hare 
been  regulated  according  to  what  reafon  and  natural 
equity  required ;  the  three  orders  of  fucceffions  have 
been  defined  in  a  clear  and  diitinfb  manner ;  all  the 
doubts  which  have  occurred  on  this  fubjcA  have  bcei^ 
explained  and  decided  -,  fo  that  now  one  cannot  with 
1  fafe  confcience  be  ignorant  of  what  is  fignified  by 
the  Tertullian  and  Orphytian  decrees,  the  poflcffioir 
of  goods,  ^c.  (S.  C.  TeriuUianumy  Orpbytianumy  Bono- 
rum  pojfejfto.), 

S  13- 
Teftamentary  fucceffion  wanted  ftill  a  greater  re- 
formation than  fucceflion  to  perfons  inteftate.  With? 
refpedl  to  the  latter,  there  needed  only  to  retrench  the' 
ancient  laws  which  are  no  longer  of  ufe,  the  Emperor 
Juftinian  havtng  already  fettled  the  order  of  fucceflion 
(ordines  fucceffionum)  according  to  equity,  by  novel 
1 1 8.  of  which  the  tenor  is  prefervcd  in  the  prefent 
body  of  law^  But  with  regard  to  teftamentary  fuc- 
ceflion, there  was  a  neceflity  to  abolifti  private  willsy 
codicils,  donations  in  profpeft  of  death,  tacit  fubftitu- 
tions,  the  right  of  accretion,  the  Falcidian*  fourth,  the 
Trebellianic  fourth,  ^c.  (privata  tejianienta^  codicillosy 
donatioms  mortis  caufdy  jus  accrefcendiy  quartam  Fold-' 
diamy  Trebellianicamy  &?f . ) 

.        '  ^  ^^• 

We  muft  own  it  v^ould  haVe  been  very  advanta- 
geous for  the  public  good  and  the  quiet  of  families,, 
that  wills  had  never  been  known,  and  that  fucceflion 
had  been  left  to  fuch  as  nature  and  reafon  call  to  it, 
and  who  acfcording  to  the  order  of  families  have  a  na- 
tural right  to  it. 

§  15- 
It  is  indeed  an  inconteftable  truth,  that  teftamen-^ 

tarj^ 
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lafjr  fcttleincnts,  i.)  Arc  contrary  to  rcafon  •,  2.)  That 
they  only  occafion  hatred,  enmity,  and  difTenfions  in 
families  -,  3.)  That  for  moft  part  they  are  accompar» 
hied  with  fraud,  calumny,  corruption,  fefr. ;  and, 
4.)  That  on  account  of  the  many  formalities  or  fo- 
lemnities  which  the  laws  require  for  theif  completion^ 
and  of  the  fubtilties  which  occur  in  them,  they  givd 
Qccaiion  to  a  vaft  number  of  law-fuits. 

§  16. 
Thefc  fcttlements  are  contrary  to  the  general  prin^ 
ciples  of  the  law  of  nature^  and  imply  a  real  contradic- 
tion :  for  fuch  a  fettlement  can  be  of  no  avail  in  the 
teftator's  lifetime,  becaufe  the  heir  neither  knew  nor 
accepted  it,  and  that  without  acceptance  a  right  cannot 
be  acquired  by  virtue  of  a  fettlement  by  another,  (ex 
iifpofitiont  allerius).  Still  lefs  can  a  testamentary  fettle- 
ment become  valid  after  the  teftator*s  death ;  becaufe 
the  right  which  he  had  to  difpofe  of  what  belonged  to 
him  ceafes  by  his  own  death,  and  confequently  there 
being  really  no  fettlement,  the  heir  has  nothing  ta 
accept ;  other  reafons  might  (till  be  adduced  of  this 
truth,  but  they  have  already  been  amply  explained 
elfewherc  *. 

§  17. 
Experience  fliows  that  commonly  wills  are  ufed  to 
deprive,  in  whole  or  in  part,  of  their  fucceflions, 
thofe  whom  nature  and  the  order  of  families  hath 
called  to  them,  and  that  confequently  wills  occafioii 
^verlafting  enmities  in  families. 

§  18. 
Befides,  how  many  frauds  arid  chtsfts  are  put  in 
praftice,  when  wills  are  to  be  made  ?  How  much  bad 
ufage  has  a  wife  to  dread  from  a  covetous  and  brutal 

*  DifTcrt.' proGom^  ad  Grot.  illaibat«XlL  §  296.  jund.  §  421^ 

huflband. 
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huiband,  if  fhe  Tefufe  to  comply  with  his  requeft^^ 
iuid  to  make  a  will  to  give  lum  her  fortune  to  the 
prejudice  of  her  own  relations  1 

In  like  manner,  what  cannot  the  carefles,  folicita* 
tions,  plots,  tears,  and  importunities  of  a  cunning 
w^fe  do^  who^  feeing  her  hufband  dyings  takes  advan^ 
tage  of  his  weaknels  of  body  and  mind  to  extort  frona 
him  a  will,  in  which  the  interefts  of  htr  hufband's  rc^ 
lations  arc  'ufually  facrificed  ? 

§  20.      • 

It  cannot  elpecially  be  imagined  to  how  many  in- 
conveniencies  private  wills  arc  fubjeft,  and  how  many 
frauds  are  committed  in  them. 

We  ftiall  not  cite  cafes  in  which  a  fdfe  teftator  hks 
been  fuppofed,-  becaufe  they  are  rare^  though  thcrd 
be  examples  of  thcfm. 

But  it  leaft  daily  experience  proves^  that  for  moft 
part  thofe  wills  arc  made  by  notaries,  procurators,  and 
other  idle  perfons,  whom  poverty  renders  interefted,- 
and  defirous  of  gain.  There  is  therefore  reafon  to  fear 
that  men  of  that  charadter  may  ufe  collufion  with  fuch 
^  have  a  plot  to  get  a  will  made  in  their  own  favour^ 
and  that  they  may  fuggcft  to  the  teftator  what  he 
ought  to  do  in  order  to  favour  them  t  befides^  they 
may  wreft  at  their  own  pleafure  the  teftator*s  words^ 
and  even  write  things  contrary  to  his  intention. 

Such  fuggeftions  are  ftill  more  to  be  dreaded  in 
the  country  where  deeds  of  that  kind  are  for  moft 

J)art  dire6):ed  by  minifters,  who  have  no  knowledge  of 
aw,  and  who,  affcing  from  hatred,  from  paffion,  or 
from  incereft,  induce  the  poor  peafants,  who  are 
fimple  folks,  to  make  wills  to  the  prejudice  of  their 
children,  of  their  fpoufes,  and  other  relations^  often 
taking  advantage  of  the  opportunity  to  extort  from  . 

them 
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them  donttioiis  to  churches,  and  fuch  as  miiufter  iq 
(hem.  ' 

S  ^^f 
It  is  befides  iqcontefN^^e,  th^t  private  wills  are  the 

fource  of  many  law-fuits.   The  reafon  of  this  is,  that 

the  laws  have  prefcribed  the  obfervation  of  fo  many 

formalities  with  r«fpe&  to  the  different  kinds  of  wills, 

and  there  are  fo  many  niceties  made  necefiary,  that 

the  leaft  omiinoi>  occafi0hs  a  law-fuit,     This  is  the 

more  likely  to  hs^ppeir/  that  moft  wills,  ^  has  beea 

juft  obferved,  are  drawn  up,  and  direftcd  by  hotar 

ries,  procurators,  minifters,  and  people  of  no  rcputar 

(ion,  who  are  equally  ignorant  01  thp  laws, 

Thofe  people  ims^gine,  that  it  is  very  eafy  to  make 
pr  dt;aw  up  a  will,  and  that  it  is  fufficient  to  know 
what  are  the  formalities  requifite,  bpth  for  the  inte- 
rior and  exterior  of  fuch  a  writing,  ^c.  i  though  thq 
principal  matter  be  to  have  a  right  Knowledge  of  the 
things  and  rights  thcmfelves  with  rcfpedt  to  which 
the  teftator  intends  to  make  a  fettlement, 

One  who  intends  to  |;ive  any  diredion  for  drawing 
up  a  will,  ought  principally  to  know  who  they  are 
who  are  capable  otms^king  ^  wiU;  what  perfbns  may 
be  appointed  heirs;  what  at  fubllitution  is,  and  in 
what  it  dificrs  from  ^  feodment  in  truft,  The  finglq 
^cle,  for  example,  of  fubftitutions  and  feoffments  in 
trufl  has  occafioned  many  law-fuits  to  decide  the  que- 
ftion,  whether  the  tefbttor  intended  to  make  a  fubfli- 
tution,  or  only  a  feoffment  in  truft.  Neverthelefs,  fuch, 
as  intermeddle  in  making  wills  do  not  underftand  the 
perplexed  fubjeft  of  the  collation  or  communication  of 
effefts,  and  cannot  inform  the  teflator  of  it,  nor  when 
he  makes  legacies,  explain  to  him  what  is  to  be  under- 
ftood  by  thofe  of  alimony,  of  provifioA,  of  furniture, 
of  fubjefts  fitted  up  or  fiiniiihed,  of  choice,  &fr. 

(generisj 
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(generis^  quantitatiSj  optionis.)  How  alfo  can  fuch  % 
pan  who  is  ignorant  of  the  law  diftinguifh  when  the 
tcftator  has  affigned  a  piece  of  ground,  or  other  place, 
whence  the  legiflg^tor  is  to  draw  his  legacy,  if  it 
was  added  taxatums  or  denuntfiratumis  graiid  \  which, 
however,  muft  be  diftinguifhed,  to  prevent  for  the 
future  any  difference  on,  that  head  ? 

§  24. 

Civil  focieties  fubfifted  for  fo  many  ye^s  without 
wills,  that  they  might  very  well  have  continued  without 
them.  According  to  the  teftimony  of  Ariftotle,  wills 
were  unknown  in  his  time  in  moft  countries*-,  which 
Tacitus  affures  us  in  particular  of  the  Germans  -f. 

Plutarch  tells  us,  that  Solon  was  the  firft  who  intro- 
duced the  life  of  wills  into  Greece  t  :  from  the  Greeks 
it  pafled  with  the  law  of  the  twelve  tables  to  the  Ro- 
mans -,  and  in  the  thirteenth  century  wills  were  re- 
ceived with  the  body  of  the  Roman  law  into  Germany 
and  the  neighbouring  kingdoms. 

It  is  befides  certain,  that  even  at  this  time,  in  aU 
the  nati6ns  governed  by  the  fole  light  of  reafon,  an4 
who  are  unacquainted  with  the  Ronian  laws,  there  is 
not  the  leaft  trace  of  fettlements  which  have  thei^ 
force  and  validity  only  after  death. 

For  this  reafon,  many  ancient  and  able  lawyers  have 
fnaintained,  not  without  foundation,  that  wills  were 
pernicious  to  fociety,  by  caufing  the  ruin  of  families, 
and  occafioning  a  multitude  of  law-fuits.  Thence 
^hey  have  rationally  concluded,  that  it  would  be  very 
proper  to  banifh  them  from  fociety.     On  this  fubjedt 

•  Ariftot.  pplit.  lib.  5.  cap.  8.  ad  fin.  ct  Huhert  Gipban  in  com- 
ment, ad  eund.  fcribity  Afud  pkra/qui  gentes  olim  nulUan  fuijfe  /^* 
Jiamentorum  ufum, 

t  Tacit,  de  mor.  Genn.  c.  20. 

\  StruY.  fynt.  jnr.  civil,  tit.  Qui  teft.  fac.  pofT.  $  3.  ibiqae  Muller« 

fee 
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•fee  the  works  of  Boerius,  Argentrcus,  Bodinus,  Tira- 
queau,  and  other  lawyers  *. 

Such  as  have  taken  the  fide  of  wills,  haye  never- 
thelefs  regarded,  with  reafon,  the  matter  of  fubftitu- 
tions,  as  cytremcly  perplexed,  difficult,  and  intermixed 
with  fo  many  nketies,  that  there  is  no  getting  them 
unravelled. 

Some  even  have  pretended,  that  it  was  of  no  ufe  in 
pradice,  or  at  leaft  of  very  little,  and  that  therefore 
it  was  not  neceflary  to  infift  upon  it  f. 

It  cannot  indeed  be  difowncd  but  there  eccur  on 
the  fubjeft  of  fubftitutions  fo  many  doubtful  and  nice 
qucftions,  that  they  afford  a  thoufand  opportunities  to 
advocates  to  engage  the  ftibje6bs  in  law-fuits,  and  to 
ruin  whole  families  ^i- 

Baldus  the  lawyer  is  a  very  convincing  proof  of 
this  ;  for  it  4s  aflfured,  that  he  boafted  of  having  gain- 
.ed,  by  his  counfels  on  thi§  finglc  fubjedt,  fifteen  thou- 
sand ducats  [[. 

•  MuUcr  ad  Stmv,  tit.  d.  1.  §  3.  lit.  %. 

t  Ibid.  tit.  de  vulg.  fabft.  §  9.  lit.  n.  ct  §  37.. 

t  It  is  not  without  foundation  that  it  is  pretended  that  the  fub- 
je^  of  fubftitutions  is  full  of  niceties,  and  liable  to  infurmountable 
difficulties,  i.]  There  are  feveral  forts  of  fujbilitutaons,  of  which 
•each  has  its  conditions,  (requifita)y  and  its  form,  (formulam)^ 
namely,  a)  the  vulgar ;  b)  tin:  piwillary  \  c)  the  almoft  pupillary  ; 
and,  d)  the  milkary.  ?]  There  has  been  much  cHfpjute  to  know 
whether  thefe  fubftitutions  are  tacitly  included  in  one  another  ;  that 
IS  to  fay,  whether  when  one  has  "been  cxprefled,  the  others  -are  tacit- 
ly to  be  tmderftood.  3.]  It  has  ^(o  been  a&ed,  ^whether  a  mother 
can  fubftitute  in  this  manner.  And,  4.]  Whether  the  teftatar  qan  in 
a  pupillary  and  almoft-pupillary  will  pafs  by  (pneterire)  the  mo- 
ther of  a  pupil,  or  of  one  who  cannot  make  a  will,  or  if  he  can  dif- 
inherit  her  without  cauie.  5.]  In  Irke  manner  the  queftion  has  been 
tofj^ed,  whether  a  will  in  which  there  is  a  fubftitution  to  a  pupil,  or 
to  one  incapable  of  making  a  will,  makes  only  one  teftament,  onis 
fucceiTion,  or  whether  it  makes  two,  and  what  are  the  efTedU  re- 
fulting  from  it. 

II  Miiller.  did.  Ht.  n. 

Vol.  L  ;Z  2  %  ^(i* 
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$26. 

N^erthelefs,  as  the  right  of  making  a  will  is 
garded,  in  mod  countries  of  Chriftendom,  as  an  ad-s 
vantage  very  precious  to  the  fubje£bs,  and  that  moft 
men  would  think  themfelves  very  hardily  treated^ 
were  they  put  under  the  neceflity  of  leaving  inteftate 
their  fortune,  earned  by  the  fweat  of  their  brows,  to 
children  or  relations  who  arc  manifeftly  unworthy  of 
it ;  it  cannot  be  denied  but  equity  itfelf,  in  fome 
meafure,  requires,  that  every  one  be  left  at  liberty  to 
gratify  a  chUd  who  gives  all  manner  of  fatisfadion  ^ 
to  exclude  from  their  fucceifionfuch  of  their  relations 
as,  by  their  ill  beh^iviour,  4o  not  defcrve  to  have  a 
fhare  in  it ;  to  leave  tokens  of  their  remembrance  to 
fuch  as,  during  their  life,  have  Ihown  kindnefs  to 
them,  or  have  ferved  them  faithfully ;  and,  in  fine, 
to  make  fubftitutions  and  feoffments  in  cruft,  for 
the  prefervation  of  their  families. 

It  was  a  reafon  of  equity  which  induced  us  to  fuf- 
fer  wills  and  fubftitutions  to  fubfift ;  but  they  arc  con- 
fined within  fo  narrow  limits,  that  it  is  fcarccly  to  be 
dreaded  that  any  fraud  can  creep  into  them,  and  far 
lefs  that  any  great  law-fuits  can  arife  from  them. 

§28.    . 

For,  in  the  firft  place,  all  private  wills  which  de- 
manded the  prefcnce  of  feven  witneflcs  •,  are  entirely 
abolifhed ;  alfo  all  private  codicils  and  donations  in 
profpeA  of  death,  which  are  an  amphibious  fpccies  be- 
tween  teftamentary  fettlements  and  deeds  taking  place 
while  perfons  are  alive ;  and  it  has  been  laid  down  as 
an  invariable  and  perpetual  rule,  that  teftamentary 
fettlements  can,  for  the  future,  only  be  madejudir 
cially. 

By  this  means,  we  Ihall  have  no  more  apprehen- 
fions,  in  teftamentary  fettlements,  of  the  ignorance, 

fuggeftions. 
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tuggcftions,  corruption,  and  other  frauds  of  notaries^ 
attorneys,  and  other  rogues ;  which  will  prevent  a 
great  many  law-fuits; 

In  the  fecond  place,  there  is  no  mention  in  the 
prcfent  body  of  law,  of  the  wills,  which,  according 
to  the  Roman  law,  might  be  offered  to  the  prince ; 
becaufe  this  method  of  making  wills  is  liable  to  ma- 
ny inconveniencies,  and  the  King  does  not  think  pro- 
per to  enter  into  that  fort  of  private  affairs. 

\   §  30-    ,. 
In  the  third  place,  the  formalities  to  be  required 

in  drawing  up  fuch  a  judicial  will  are  fo  clearly  explain- 
ed, that  it  will  not  be  eafy  to  be  guilty  of  an  error  in 
it  which  can  render  the  deed  nulL 

With  this  view  it  was  ordained,  after  mature  deli- 
beration, that^  if  the  judges  ncgleft  things  which  oc- 
cafion  a  will  to  be  annulled,  they  .fhall  be  bound, 
jointly  and  feverally,  to  indemnify  all  thofe  in  whofe 
favour  the  teftator  had  made  his  fettlement,  and,  be- 
tides, they  {hall  be  difmiffed  from  their  office. 

In  the  fourth  place,  we  have  abolifhed,  as  an  ufe- 
lefs  nicety  which  occafions  many  difficulties,  the  rule, 
that  a  man  cannot  die  pro  parte  tefiatus^  pro  parte 
inteftatus.  See  part  II.  book  VII.  tit.  IV.  art.  I.  §  11. 
And,  in  the  cafe. where  acceflion  to  the  inheritance 
is  neceffary  for  the  prefervation  of  the  legacies,  it 
has  been  decreed,  that  the  fucccffion  fhould  be,  by- 
law, prefumed  as  accepted,  (pro  adita).  Sec  part  U. 
book  VIII.  tit.  II.  S  62. 

S  32- 

In  the  fifth  place,  the  doubtful  queftions  with  re- 
IpeA  to   fubfldtutions  are   decided  j    and,    regard- 

Z  z  2  ^  ing 
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ing  all  tacit  fubftitutions  as  ufelefs  niceties,  tl^ey  ^lt& 
abolilhecL 

§  33- 
In  the  fixth  place,  the  right  of  accretion,  and  th^ 

Falicidian  and  Trebellianic  rourths,  as  fo  many  foucces 

cf  law-fuits,   are  likewife  aboliihed. 

S  34-  . 

In  the  feventh  pkce,  privileged  wills  are  explained 

with  very  particular  care,  and  it  is  fhown  plainly  in 

what  their  privilege  eonfifts.     The  number  of  the& 

wills  is  likewife  fixed. 

In  the  eighth  place,  the  affair  of  legacies  is  proper-^ 
ly  arranged,*  whicli  is  fo  difEcult,  and  lb  conniied  in 
the  Roman  law.  Doubtful  queilions  are  rcfolvedi 
and,  above  all,  we  have  carefully  explained  what 
mufb  be  underftood  by  the  general  denominations  of 
certain  things. 

We  have  then  bce»  diligent  to  eomplete  the 
King's  plan,  and  to  execute  the  jufl:  and  falutary 
views  which  he  had  propofed,  by  ordaining  that 
one  certain  and  evident  law  fliould  be  eftablifhed^ 
that  every  opportunity  of  chicane  fhould  be  taken 
from  advocates,  and  that  th^  felicity  fhould  be  pro^ 
cured  for  his  fubjedts,  which  ihey  have  fo  long  ar- 
dently defired,  and  after  which  the  neighbouring 
ftates  ftill  figh  m  vain. 

In  fine,  it  was  thought  neccfTaiy  to  add  here  a 
;^lan  or  fummary  of  real  rights,  (jurium  in  rej^  to  fhow 
the  order  in  which  they  are  laid  down  in  this  body 
^law. 
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4  I  •  A  F  T  £  R  having  explamed,  in  tne  firH  part»  the  rights 
lJL  uid  privileges  flowing  from  the  perfonal  ftate»  (tx 
JL  A.  ftatu  bominum)^  real  nghts  (jura  in  re)  ihall  be  ex- 
plained in  this  fecond  part. 

\  2.  InTitle  n.  we  ihall  treat  of  the  nature  of  things  and  their  di- 
vifion ;  in  particaliar  of  the  divifion  of  things,  which  are  either 
within  the  property  of  particular  perTons,  or  out  of  their  property^ 
(dt  rtmrn  di'uifi9n€i  it  tifjhecie  de  di'vifaru  rerum  qtue/unt  'vel  extrd 
pairinumuM  fingidorum  *uel  in  patrimonio  JinguUrum,) 

f  3.  In  title  III.  ihall  be  explained  the  other  diviiions  of  things, 
into  moveable  and  immoveable,  corporeal  and  incorporeal. 

fi    0    O    £       II. 

4  I .  Having  explained,  in  the  prececHng  Sook,  the  nature  of 
things  in  general,  and  their  different  kinds  and  diviflons,  in  title  II. 
we  Ihall  treat  of  real  rights  in  general,  (deiuribus  in  re  in  genere)^ 
whoie  number  the  laws  have  fixed  to  thefe  iour,  namely,  property^ 
fervitude,  pledge,  and  fuccefOon,  (dominium^  /ervitusf  pignuj,  ei 
her  edit  as,)  ^ 

%  2.  In  title  III.  we  ihal!  tr^at  of  the  firfl  real  right,  namely,  o( 
property ;  and  its  definition  fhall  be  given,  its  caule,  its  divifions,; 
tts  liibjed,  its  objed,  and,  in  fine,  the  means  by  which  an  end  is  pu# 
to  it  ihall  be  enumerated,  (definitionem,  can/amf  di<vifeonesy  fub-' 
jtBum^  •bjeBum^  et  modosfiniendi,) 

f  3.  In  title  IV.  we  fhall  treat  of  the  efFeds  of  property,  and,  iaf 
particular,  of  the  a^ons  which  refult  from  it,  namely. 

Of  claim  of  right  or  challenge,  art.  I. 

Of  the  adtion  orexhibition,  ad  exhibendum,  art.  II. 

Of  die  adUon  of  diviiion  of  commons,  commnni  diwdundo^  art.  IIL 

$  4.  In  title  V.  ihall  be  explained  the  methods  of  acquiring  by 
the  law  of  nations,  (modos  acquirendi  jure  gentium)^  referring  to 
treat,  in  the  following  book,  of  the  methods  of  acquiring  by  tho 
civil  law,  (de  modo  acquirendi  jure  ciijili,) 

BOOK 
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4  I  •  Befide  the  natural  methods  of  acquiring  property,  mentiom- 
cd  in  the  preceding  book,  the  civil  laws  have  introdaced  ockers^ 
it  being  found  that  it  was  proper  and  neceflary,  on  account  of  cer- 
tain circumftances,  to  grant  to  pofleflbrs  a  Idnd  of  property,  or 
other  real  right :  though,  according  to  the  law  of  nature,  they  had 
only  a  peribnal  right. 

§  2.  In  title  JI.  we  ihall  treat  of  the  origin  of  civil  properties* 
and  other  real  rights. 

f  3.  In  title  111.  of  the  method  of  acquiring  civil  or  afefiil  pro- 
perty by  means  of  an  emphyteufis^  feu,  or  long  leaie,  fJe  emphyt^.) 

§  4.  In  title  IV.  of  the  right  to  a  furface  (-de  fuperficiej^  and  of 
the  civil  or  ufeful  property  which  rcfults  from  it. 

J  5.  In  title  V.  ot  the  manner  of  acquiring  civil  property  by 
prefcnption,  (de  ujucaphne  etprafcriptione}, 

$  6.-  In  title  VI.  fhall  be  explained  how  creditors  acquire  the 
civil  property  of  things  which  the  debtor  alienates  fraudulently 
to  their  prejudice,  and  which,  for  that  reafon,  may  be  redemanded 
from  the  poflcffor  who  had  a  fiiare  in  the  fraud,  (dc  aSiotu  Pom" 
liana.) 

§  7.  In  title  VII.  ihall  be  (bown  how  aperfon,  who,  not  being 
proprietor  of  a  thing,  is  neverthelefs  in  a  way,  and  has  a  right  to 
prelcribe  it,  is  reckoned  civil  proprietor,  (pro  domino  dwij^  io 
that  he  may,  when  he  comes  to  take  poffefHon  of  it,  redemand  the 
thing  from  all  fuch  as  have  a  led  title  to  poflcfs  it  than  his 
own,  fde  Puhliciana  in  rem  aBiont), 

§  8.  In  title  VIII.  fhall  be  (hown  in  what  manner,  accordinj^ 
to  the  civil  laws,  property  is  acquired  alfo  by  an  inveititure,  by 
delivery  or  tradition  of  the  portion,  by  a  will  and  other  teftamen- 
tary  deed,  or  for  feveral  caufes. 


BOOK        IV- 

§  I.  After  K^ing  treated,  in  the  preceding  book,  of  the  firft 
leal  right,  to  wit,  of  property  and  the  means  of  acquiring  it^ 
we  muS  treat,  in  this  fourth  book,  of  the  fecond  real  rights  name- 
ly, of  fervitude,  the  nature  of  which  fhall  be  explained  in  general 
in  ritle  II. 

f  2.  In  title  III.  we  fiiall  treat  of  the  firft  perfonal  fervitude^ 
namely,  of  ufufrud,  and,  in  particular,  of  real  ufufru^, .  (^^ir  'uer^ 
ufufru&u)y  which  takes  place  when  the  ufufru^l,  or  liferent,  is 
given  of  a  thin^,  which  can  be  enjoyed  without  its  periihing  by 
the  ufe  made  of  it,  (fal<ua  fuhfiantid  reij 

§  3.  In  title  IV.  we  ihall  treat  of  the  fuppofed  ufofiruft,  (de  quafi 

ufufru&n)^ 
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pfyfruSnJt  which  takes  place»  when  the  afufrud  or  liferent  is  given 
pf  a  thing  which  is  confumed  by  the  ufe  made  of  it. 

4  4.  And  as  the  ufufruduary  or  liferenter  is  bound  to  give  {ecu- 
lit7>  in  title  V.  ihall  be  fhown  in  what  that  fecurity  coniiilsy  and 
in  what  manner  it  is  to  be  given. 

§  5.  In  title  VI.  we  (half  treat  of  the  day  on  which  an  nfufnift 
begins,  an^  operates  a  real  right  in  favour  of  the  ufufruduary. 

§  6.  In  title  VII.  the  adions .  refulting  from  ufufrud  fhall  oe 
pointed  out. 

§7.  In  title  VIII.  we  Ihall  treat  of  the  fecdnd  perfonal  fervi- 
tudc,  namely*  of  ufe,  (de  Jtr<vitute  u/us.) 

%  8.  Andy  in  title  Ix.  of  the  third  perfonal  fervitade,  namely, 
of  inhabitation,  (dtfirvitutt  babi^atUniS',^} 

4  9.  In  title  X,  ihall  be  treated  in  general  real  fervittides,  or 
fnch  as  are  conftituted  for  the  advantage  of  lands  or  heritages,  (d9 
Jer*vitutihus  fradialibus  in  ginergj^  and  in  particular. 

In  article  I.  of  fervitodes  due  to  edifices  or  heritages  in  towns, 
( d€  firottviibms  pradiorum  urbanorum.) 

And  in  article  II.  of  fervitudes  in  the  qountry,  (dt/erwtutibus 
pradiorum  rufticorum,) 

§  10.  In  title  XI.  (hall  be  explained  the  nature  of  the  adions 
which  the  laws  allow,  both  to  fuch  as  maintain  that  a  right  of 
fervitude  is  due  to  them,  and  daim  it,  and  to  fuch  as  deny  that 
it  is  due. 

§  1 1.  In  fine,  in  tide  XII.  Ihall  be  treated  the  means  by  whi^ 
fervitodes  colne  to  an  end. 
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§  I.  After  having  treated  of  the  two  firftreal  rights,  namely,  of 
property  and  of  fervitudes,  in  book  V.  we  (hall  treat  of  the  third 
seal  right,  namely,  of  pledge,  and  of  hypothec  or  mortgage. 

%  2.  In  title  II.  fhall  be  (een  what  a  pledge,  hypothec,  or  mort- 
gage is ;  how  they  are  divided ;  in  what  manner  they  are  conftitu- 
ted ;  and  the  cfieds  tKey  produce. 

§  5.  In  title  III.  fhall  be  mentioned  tacit  pledges,  and  hypothecs 
or  mortgages,  and  the  cafes  in  which  thefe  hypothecs  or  mortgages 
take  place.  • 

§  4.  In  title  rV.  ihall  be  fiiown  on  what  things  a  pledge  or  mort- 
gage may  be  conftitutcd. 

f  5.  In  title  V.  we  (hall  mention  by  a  reference  of  the  property 
of  pledges,  and  hypothecs  or  mortgages ;  and,  in  title  VI.  (hall  be 
fhown  how  to  proceed  in  riieir  alienation,  when  the  debtor  does  not 
pay  what  he  owes. 

§  6.  In  title  VII.  we  (hall  treat  of  the  method  of  extinguiihing 
rights  of  fledge,  hypothec  or  mortgage. 

BOOK 
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BOOK.       VI. 

^  I.  In  the  nomber  of  real  rights  are  pnf  fucceffiona  to  pcrfinu 
Jnteftate,  .and  teibimentary  fuccemons. 

§  2.  In  title  II,  dien  we  (hall  treat  of  the  fborth  real  right  wbicl| 
is  acquired  by  means  of  fucceffion,  (jMre  hiridttatisj,  and  of  tlic 
origin  of  fucceflions  in  fi;eneral.> 

$  3 .  In  title  m.  fhall  be  explained  the  order  in  which  defcendants 
liicceed  to  perfons  inteftate. 

$  4.  In  title  IV.  the  order  in  which  afcendants  fucceed  to  perlbns 
intellate. 

^  ^.  And  in  title  y.  the  order  in  which  collaterals  facceed  to  per- 
ions  inteftate. 

4  6.  In  title  VI.  ihall  be  (hown  in  what  cale  a  widow  fucceeds  to 
^er  hufband  inteftate,  in  virtue  of  a  ri^t  peculiar  to  herfelf,  ("fr^ 
trhjure)^    And, 

§  7.  In  title  V^.  when  fucceftions  to  peribns  inteftate  fall' to  tht 
receipt  of  exchequer  or  treafury. 

»    O    O    K       VIL 

f  I .  In  the  preceding  book  we  have  feen  how  a  real  right  is  acr 
4|Ujred  by  means  of  fucceffions  to  perfons  inteftate,  and  that  fuch  ac- 
^nifition  is  founded  on  reafon  and  equity.  This  feventh  bookiha}! 
Uiow  how  a  real  right  is  acquired  by  the  method  of  teftamentary 
fuccefiion ;  a  method  of  acquiiition  which  owes  its  origin  to  civit 
laws. 

§  2.  In  title  II.  we  ftiall  treat  of  wills  in  general. 

§  3.  Of  the  exterior  folemn^ties  requifite  to  the  making  of  a  will. 

%  4.  And  in  title  IV.  of  the  ijQterior  folemnities  of  a  will>  to  wit» 
the  appointing  of  an  heir,  and,  in  particular,  of  thofe  of  children 
.and  afcendants,  {4t  inftitutiome  bfridum^  et  J^ciatim  Uberorum  it 
farentum.) 

J  ^.  In  title  V.  we  ftiall  treat  of  the  difmheriting  of  children,  and 
4>f  that  of  parents. 

$  6.  In  title  VI.  ftiall  beftiown  how  children  and  parents  difinhe- 
rited,  may  impugn  a  will  as  unduciful,  (per  querelam  inofiiciofi  tefior 
snentt)^  and  at  the  fame  time  ftiall  be  explained  the  fabjed  of  a  le» 
gitim. 

\  7.  In  title  VII.  we  ftiall  treat  of  the  appointment  of  fecond 
heirs ;  that  is  to  fay,  of  fubftitutions  both  vulgar  and  pupillary^ 
{d€  fuhftitutiom  turn  <uulgari  turn  pupilUuri,) 

J  8.  In  title  VIII.  of  fucceftions  by  feoffment  in  truft,  {difidti" 
fommiffaria  bereditate*) 

4  9.  In  title  IX.  of  reciprocal  wills  between  huft>and  and  wife. 

J  10.  In  title  X.  of  conventional  fuccei&ons* 

5 II. 
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5  II-  In  title  XI.  ihall  be  expliuited  the  nature  of* privileged 
wills;  and  thdre  we  ihall  treat,  I.)  Of  military  wills  ;  2.)  Of  the 
wilb  of  parents  among  their  childfen ;  and,  3.)  Of  wills  made  in 
time  of  peflilence. 

{  12.  In  title  XIL  ftall  bedeclared,  that  codicils  fliall, be  ineffec* 
tnaly  if  not  made  jndidaUy,  (de  eodkilUs  et  ilaufula  eMeilUrL) 

$13.  And  as  teftators  may  annex  conditions  to  their  fettlements, 
in  title  XIIX.  we  ihall  treat  of  the  conditions  under  which  teltamen- 
tary  fettlements  are  made*  (de  ccmlitiombus  infiiiutiontm,) 

^  14.  In  title  XIV.  we  ihall  treat  of  the  K>lemnities  requifite  at 
the  opening  of  wills,  (leftamenta  fugmadmodmm  apiriantur.) 

f  15.  And  in  title  XV.  of  the  entering  upon,  or  accei&on  to  the 
inheritance,  and  of  the  means  by  which  it  is  loll ;  alfo  of  the  right 
of  deliberating,  and  of  the  benefit  of  inventory. 

$  16.  In  tiue  XVI.  ihall  be  ihown  what  children  ought  to  contri- 
bute or  communicate  to  the  fucceilion,  (dt  coUatiom  et  d^tis  cdla- 
tiom,) 

S  17.  And  in  title  XVII.  how  wills  are  annulled  and  Invalidated. 

$  18.  When  a  fucceilion  is  difputed  or  retained  from  an  heir, 
which  fell  to  him  either  by  a  perfon  dying  inteiUte,  or  by  will,  he 
i's  intitled  to  the  a^on  called  petUio  bereditaiist  of  which  an  ex- 
planation ihall  be  given  in  title  XVIII. 

$  19.  And  if  the  queflion  be  not  concerning  the  fuccefiion  itielf, 
but  concerning  the  (uviiion  or  ibme  part  of  the  fncceifion,  he  is  in- 
titled  to  the  si€donfamtia  trcifcundat  of  which  we  ihall  treat  in 
title  XIX. 

BOOK       Via 

5  I.  After  having,  in  the  preceding  book,  handled  the  fubjefl  of 
wills,  follows  that  of  legacies,  which  cannot  be  left  but  in  a  will. 

J  2.  In  title  II.  ihall  be  ihown  what  legacies  are  in  general,  and 
how  they  are  left,  (dt  hgatis.J 

§  3.  In  title  III.  we  ihall  treat  of  annual  legacies  and  their  eiFe£l« 

\  4.  In  title  IV.  ihall  be  ihown  what  is  comprehended  in  perfonal 
fervitudes. 

§  5.  In  title  Y.  what  belongs  to  a  legacy  of  real  iervitudes,  or 
fuch  as  are  made  for  the  beneiit  of  heritages. , 

{  6.  In  title  VI.  how  a  huiband  may  leave  to  his  wife,  by  way 
of  prefent,  the  portion  which  he  received  from  her,  (de  dote  pra- 
ligata,) 

f  7.  In  title  Vn.  how  a  teftator  may,  by  a  legacy,  difcha/ge  his 
debtor  of  what  he  owes  him,  (de  liberatione  Ugata.) 

\  8.  And  in  title  VIII.  what  is  the  eiFeA  of  a  legacy,  when  the 
•choice  or  option  is  left  to  the  legatary,  (de  optiene  et  ele£tione  Ugata.) 

{  9.  In  title  IX.  we  ihall  treat  of  a  legacy  of  a  land-eibte  or  for- 
tofie  is  the  country  fitted  up ;  of  its  inventory,  and  what  is  compre- 
hended in  it. 
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f  lo.  lo  dde  X.  fiiaU  be  explained  what  is  to  be  nndctflood  bjF 
a  legacy  of  ^Idt  iilver»  moneyt  omamenttt  and  cloaths. 
.  f  1 1.  In  atle  XI.  what  is  to  be  nndetflood  bj  a  legacy  of  finu- 
ture  and  uteniilsy  (ferfufilU3iU»f.) 

5  12.  In  tide  XII.  what  is  bciaded  ^  a  kncy  of  pnmfions. 

513.  IndtleXill.  whatistobeonderibodbyal^acyofooni^ 
wine^andoil. 

1 14.  In  dde  Xiy.  what  is  to  be  ondeiftood  by  a  legacy  oF 
maintenance  or  alimony,  (aliwuntajr   and  by  that'  of  meat  and. 
drink,  (dbaria)^  and  what  is  indad^  in  it. 

f  15.  In  dtle  XV.  what  is  to  be  underftood  by  die  legacy  of  ^ 
fetmisuMf  peculiar  or  ftock,  which  a  father  makes  for  his  children, 
and  in  what  fnch  a  legacy  conliib. 

{  16.  In  dde  XVI.  we  (hall  treat  of  the  conditions  and  other 
daufes  which  tcftators  may  infert  in  their  fetdements,  (de  cwMdUti^- 
nihuSf  dimwiftrationihuSf  caufist  9t  wt^dis*) 

}  17.  And  as  it  is  nece&ary  to  know  whcfn  and  from  what  time 
n  legatary  has  right  to  his  legacy,  that  fnbjed  ihall  be  explained  in 
dde  XVII.  (nuaub  dies  Itgati  ctd^t.) 

{  18^  It  allb  freqnendy  happens  that  a  l^cy  is  not  to  be  paid 
dll  ibme  dme  after,  and,  in  the  mean  while,  it  is  proper  to  give  for 
that  purpofe  furety  to  the  legatary ;  wherefore,  in  dtle  XVllL  we 
ihall  treat  of  the  fecurity  which  an  heir  (hall  give  to  a  legatary  on 
fnch  occasions,  (^f  Ugatorum' nomine  ca'oeatut.j 

$  19.  in  fne,  in  ti^e  XIX.  (hall  be  (hown  how  legacies  cea(e  to 
take  place,  or  are  annulled  and .  i^ivalidated ;  wmch  happens,, 
I.)  When  the  teflator  revokes  the  legacy  which  he  has  left,  art.  L 
2.)  When  the  legacy  itfelt  happens  to  ceafe,  art.  U.  3.)  When  the 
tefUtor's  fetdement  is  doubtful,  art.  HI.  4.)  When  the  legacy  is 
null  by  law,  art.  IV.  5.)  When  a  legacy  is  reckoned  as  not  written, 
Qro  non,  fcripto)^  art.  V.  6.)  When  the  legatary  is  deprived  ot 
his  lejracy,  becaufe  he  rendered  himfelf  unworthy  of  it,  art.  VI. 
7.)  "mien  the  teftator  has  been  guilty  of  an  error,  either  with  regard 
to  the  peribn  of  the  legatary,  or  with  regard  to  the  tl^ng  left  in 
legacy. 
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TITLE       I. 

Suhjea  of  th(  firft  book. 

Si- 

IN  the  firft  part  of  this  body  of  law  we  have  laid 
down  in  general  as  a  principle,  that  juftice  con- 
lifted  in  giving  every  one  his  own ;  .that  is  to  fay, 
what  belongs  to  ;hini  of  righti  See  part  I.  book  I. 
tit.  m.  §  I. 

We  have  moreover  determined  what  muft  be  un- 
derftood  by  thefe  vrords,  bis  awn^  and  wb/it  belongs  to 
him  of  rights  by  fhowing,  that  all  the  rights  and  pri- 
vileges which  are  due  to  mankind  flow  from  three 
principal  fources^  namely,  t.)  From  the  perfonal  ftate; 
2.)  From  a  right  in  the  things  ^  and,  3.)  From  a  per- 
fonal obligation,  Md.  §  2. 

S3' 
In  the  firft  part  we  have  explained  the  rights  which 

are  due  to  mankind  by  virtue  of  their  ftate,  and  of 

the  quality  annexed  to  their  perfons  •,  and  that  is  the 

firft  objeA  of  law. 

§4. 
We  are  now  to  treat  in  this  fecond  part  of  the 

rights  which  mankind  have  in  things,  by  virtue  of  a 

real  right,  (jus4n  re.)    This  right  is  called  realy  in  fo 

far  as  it  affeds  the  thing  itfelf ;  fo  that  one  who  has 

a  real  right  in  a  thing,  may  difpofe  of  it  at  pleafure, 

3  A  2  ^      and 
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and  redemand  it  from  all  fuch  as  are  in  pofleflion  of 
it :   and  that  is  the  fecond  objeft  of  law. 

§5-      ' 
Before  proceeding  to  the  examination  of  real  rights^ 

we  have  begun  with  defining,  in  title  II.  ^^lat  muit 

be  underi^ood  by  things,  (r^r),  and  into  how  many 

different  fpecies  it  is  cuftomary  to  divide  them,  [de 

rcrum  divtfione.) 

And  as  all  things  are  divided  into  fuch  as  belong 
to  us,  and  fuch  as  do  not,  we  (hall  begin  by  thofe  of 
the  laft  order,  (extra  patrimmum  Jingulorum)  \  becauie,. 
after  having  determined  the  things  which  do  not  con- 
ftitute  a  part  of  any  particular  property,  all  the  others 
are  to  beefteemed  to  belong  to  the  property  of  parti- 
cular perfons,  (in  patrimoniojitiguhrum.) 

We  fhall  treat  then. 

In  article  1.  of  things  facred. 

In  article  II*  6f  things  religious. 

In  article  III.  of  things  holy. 

In  article  IV.  of  things  common  and  public  by  the 
'  \zff  of  nations. 

In  article  V.  of  things  belonging  to  a  community. 

In  article  VL  of  things  which  have  no  mailer,  and 
which  belong  to  nobody. 

§6. 

In  title  IH.  fhall  be  explained  other  divifions  of 

'  things,  namely,  diofe  which  diftinguifh  them,  i.)  Into 

;  moveable  and  immoveable,  (in  res  tnobiks  et  immobiles) ; 

and,  2.)  Into  things  corporeal  and  incorporeal^  (in  ns 

eorpQrales  et  iftcorporales.} 
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TITLE        IL 


Of  things  and  their  Mvifion. 
(Di  rerum  divijicne.) 


BEforc  explaining  real  rights,  it  is  neceflbry  to 
I  fhow,  what  is  underftood  by  things^  and  how 
they  are  diftinguiihed,  as  this  diflference  is  the  foun« 
datioh  of  different  rights. 

We  underftand  by  things  all  the  efFcfli  from  which 
mankind  can  draw  any  ufe  or  benefity  In  them  are 
alio  comprehended  all  the  advantages  arifing  from 
them,  fuch  as  fruits,  intereits,  &f^.  as  alfa  the  obli- 
gations, anions,  and  other  rights  annexed  to  them. 

§3. 

All  the  things  deilined  to  the  ufe  of  man*  are  of 

two  forts.  There  are  fome  which  do  not  belong  to 
the  fortune  and  property  of  particular  perfons,  and 
for  that  reafon  particular  perfons  have  no  right  in 
them,  {extra patrinumiumjingubrum).  There  are  others 
which  conflitute  a  part  of  that  property,  and  which 
belong  to  the  eSe£ts  and  means  of  particular  perfons, 
(in,  patrimomojingulorum.) 

The  things  not  within  the  property  of  particular 
perfons,  «nd  which  confequently  do  not  conflitute  a 
part  of  their  effefts,  are, 

I .)  Things  confecrated  to  God,  which  are  called 
(acred,  (resjacra).    See  art.  L 

z.)  Things 
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2O  Things  deftined  for  the  ufe  of  the  dead,  and 
,  -which  are  called  religious,  (res  religiofit).     Sec  art.  n. 

3.)  Things  which  are  conftantly  deftined  to  public 
ufe,  and  the  abufe  of  which  is  prohibited  under  grie- 
vous penalties  by  the  laws  which  arc  called  panaies^ 
They  are  called  things  holy,  (resfanUse).   See  art.  Hl-t 

4.)  Things  which  are  of  a  nature  not  to  be  ac- 
quired by  a  real  right,  and  of  which^  confequendy^ 
the  ufe  is  common  to  all  mankind.  They  are  called 
things  common,  (res  communes).     See  art.  IV. 

5.)  Things  of  which  the  property  belongs  to  a 
whole  nation,  or  to  a  whole  community,  and  the  ufe 
to  all  fuch  as  confiitme  a  part  c^  it^  (res  pvbUca  et 
aniverjitatis).     See  art.  V. 

^.)  Things  which  have  no  matter,  and  which  con- 
fcquently  a#t  neither  in  the  power,  nor  keeping  of 
any  one,  but  of  which  an  acquifition  may,  neverthe- 
lefs,  be  made.  They  arc  called  things  which  belong 
to  nobody,  (res  nullius).     See  art.  VI.     ' 

Things  facred,  religious,  and  holy^  are  compre- 
hended in  the  Roman  laws  under  what  they  call  di- 
vine right,  (res  divini  juris )y  and  the  reft  are  of  hu- 
man right,  (res  bumam  juris).  Of  each  of  thcfc  things 
we  fliall  treat  in  particular* 

ART.       L 

Of  things /acred. 
(De  rebus  Jacris.) 


§5- 
^Hings  facred  are  fuch  as  are  deltined  immediately 

to  divine  worfliip,  and  confecrated  to  that  ufe, 

either  by  the  fovereign  himfelf,   or  by  confiftories, 

by  virtue  of  the  orders  which  they  have  received  from 

him. 


Title  II.    Art,  I.  37^ 

him.  Such  are  churches,  chapels,  altars,  cups,  and 
Other  veflcls.  All  thefe  things  acquire  the  quality  of 
things  facred,  from  the  very  moment  of  their  coq- 
fecration. 

S  6, 
No   private  perfbn  is  allowed  to  confeqrate  fuch 
things,  nor  confequently  to  eredt  churches,  chapeU, 
^tars,  6fr,  without  the  fovereign's  peraiiflioii, 

§7. 
Things  facred  arc  out  of  the  commerce^of  man-* 

]dnd ;  and  as  they  arc  not  the  property  of  particular 

peribns,   they  are  alfo  called  things  which  belong  to 

nobody,  (res  nullius.) 

They  can  then  neither  be  alienated  nor  pledged, 
|ior  left  in  legacy,  nor  fubje6ted  to  a  right  of  firrvi- 
tude. 

Thence  it  follows,  that,  if  aiiy  perfon  fhould  under- 
take to  difpofe  of  a  thing  facred,  the  difpofition 
would  be  null  in  law ;  fo  that  one  could  not  demand, 
by  virtue  of  fuch  an  engagement,  either  t;he  price 
or  penalty  ilipulated  in  caje  of  contravention ;  and 
even  though  the  thing  (hould  ceafe  to  be  facred,  thts 
difpofition  would  remain  without  force  or  effefl. 

Neither  can  feafts  be  given  in  temples,  nor  meet-! 
ings  of  that  nature  held  there. 

It  is  not  even  allowable  to  make  changes  in  places 
confecrated  to  divine  fervice,  nor  to  build  there  with- 
out authority,  even  though  what  was  intended  to  be 
changed  .fhould  regard  only  pure  ornaments. 

But  aAs  of  voluntary  jurifdidion  may  be  pafled 
thpre,  which  are  founded  on  piety  and  honefty ;  fuch 
as  agreements,  efpoufals,  the  appointment  of  a  guar* 
dian,  (^c. 

When  a  thing  common  to  feveral  peribns  comes 
to  be  confecrated,  the  fociety  which  fubfifted  with  re* 
fpedt  to  it  is  immediately  thereby  diflblvcd. 

Things 
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Things  facred  enjoy  the  privilege  of  the  peribns  ca]^ 
led  poor,  calamitous,  or  unfortunate,  (privilegium  wdfe- 
rabilium  perfanarum).  As  to  the  right  of  afylum,  or 
fanftuary,  thereto  annexed  in  fomc  places,  with  rc- 
fpe£t  to  criminals  who  take  refuge  there,  it  is  an  abufe 
which  has  long  ago  been  aboUihed  in  our  dominioas« 

§  8. 

The  laws  have  granted  fcveral  a&ions  for  the  fe- 
curity  of  confecrated  places. 

I.J  When  they  are  violated,  or  any  thing  carried 
off  from  them,  the  public  crime  of  facrilege  is  cont- 
mitted,  of  which  every  one  has  a  right  to  profccute 
the  puniftiment. 

2.)  When  any  one  dcpofits  any  thing  in  a  con- 
fecrated place,  raifes  buildings,  or  makes  any  other  al* 
teration  which  disfigure  or  incommode  the  place,  every 
private  perfon  hiay  intent  againft  the  delinquent  the 
a£tion  called  inierdiffum  ne  quid  in  loco  facta  fiat^  and 
demand  that  he  be  prohibited  to  do  the  like,  or  to 
finiih  what  he  has  begun ;  and  alfo  that  he  be  injoined 
to  take  away,  or  carry  off,  what  he  has  already  done, 
and  to  put  things  again  into  their  former  ftate,  reim- 
burfing  all  the  cofts,  dam^es,  and  interefts.  This 
interdift  or  a&ion  takes  place,  even  though  the  per- 
fon who  had  built  or  made  alterations  had  renounced 
any  bad  intention'  (dolutn  malum)^  io  the  poflelfion  of 
the  work  which  he  had  done« 

But  that  does  not  hinder  the  poflefibr  of  that  work, 
or  of  the  thing  depoTited  in  thofe  places,  from  being 
obliged  to  carry  off,  or  take  away,  what  has  been 
done  or  depofited,  and  to  rcftore  every  thing  to  its 
firft  ftate,  referving  to  himfelf  recourfe  againft  his 
author. 

In  fine,  3.)  Offences  faid  or  done  in  facred  places,  are 
reckoned  atrocious,  and  puniihed  for  that  reafon  more 
fevcrely, 

§9* 
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From  things  facred  muft  be  carefully  diftinguifticd 
things  called  ecclcfiaftical  cflFcfts,  (res  ecclefiajiic^e)^ 
which  are  not  dedicated  to  divine  worfhip,  but  be- 
long to  churches,  to  which  they  have  been  given  for 
founding,  endowing,  or  fupporting  them.  This  fort 
of  effefts  may  be  alienated  with  the  confent  of  the 
churches,  and  of  fuch  as  are  interelted  in  them,  when 
there  are  valid  reafons  for  difpofing  of  them,  and 
their  price  is  employed  for  the  advantage  of  the 
church.  .  If  they  be  imnioveable  fubjcfts,  the  con- 
fiftory  muft  give  its  confent.  Moreover,  it  is  necef- 
fary  that  a  formal  deed  be  drawn  up,  of  the  method 
of  proceeding  to  the  alienation ;  which  Ihall  alfo  be 
pbfcrved  with  regard  tb  orphan-houfcs,  liofpitals,  and 
all  pious  foundations^ 

§  ID, 

Things  confecrated  to  God  lofe  the  quality  of  things 
facred, 

I.)  When  the  fovereign's  right,  who, hath  confe- 
crated  the  thing;  happens  to  ceafe  :  wherefore  temples 
which  fall  into  the  hands  of  an  enemy,  ceafe  to,  be  fa,- 
crcd. 

2.)  When  one  who  ha§  the  right  of  confecration 
fccularizes  them;  that  19  to  fay,  when  he  d<?clarcs  they 
Ihall  no  longer  be  facred,  ar^d  deftines  them  to  tem- 
poral or  civil  ufes. 

3.)  When  a  thing  facred  happens  to  perifh.  For 
example,  when  facred  cups  are  fo  bruifed  or  dama- 
ged that  they  can  no  longer  be  ufed;  Bur,  with  re- 
fpe6t  to  temples,  though  they  be  not  preached  in,  or 
though  they  fall  ruinous^  the  place  ncverthelefs  k 
facred,  and  it  is  not  allowable  to  take  any  thing  out 
of  it. 

In  fine,  it  muft  be  obferved  that  things  facred  can 
fievcr  be  acquired  by  prefcription. 
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Of  thtngs  deJHneifct  ike  ufe  of  the  dtad^  and  wkkb  am 

called  rel^ous. 

(Ds  rehis  reUpqfis.) 


*' 


TN  the  fccond  place,  are  put  in  the  numbcir  of  things 
which  arc  not  t;he  inheritance  of  particular  perfons, 
(extra  patrimimimjinguhrum)^  and  to  which  no  pri- 
vate perfon  confeqiiently  can  ^pquire  a  right  of  pro- 
perty, things  religious,  that  is  to  fay^  tombs  where 
the  bodies  of  the  4cad  are  depoficed. 

We  fuppofe,  that  there  is  in  gei\eral  a  neceffity  and 
obligation  to  inter  dead  bodies  in  places  deftined  for 
their  burial,  to  remove  them  fponi  the  injuries  of  ani- 
mals, and  to  make  a  diftin6tion  between  the  body  o^ 
man,  who  is  the  inug?  cf  the  Deity,  and  the  carcafcs 
of  brute  beafts. 

From  this  advantage  are  excluded, 

lO  Such  as  have  been  put  to  death  lor  capitd 
crimes,  whofe  bodies  remain  publicly  expofed  on  tho 
ftreet,  or  ground,  or  ar^  thrown  out  on  a  lay-^ftall. 

2.)  In  the  fecond  place  vt  exclyded  criminals^ 
who,  being  condemned  to  death  for  capital  crimes^ 
of  which  they  were  convifted,  pr  which  they  them- 
felves  owned  either  voluntarily  or  on  torture,  prevent 
the  execution  of  th?ir  fentei:icc,  by  taking  away  their 
life  in  prifon. 

Our  will  is,  however,  that,  in  fucb  cafes,  the  ^udge 

who 
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^1m  Hhall  draw  up  the  ferttence,  C3tpf efs  always  the 
manner  in  which  the  dead  body  is  to  be  ufed 

3.)  As  to  fuch  as  are  not  of  any  of  the  three  reli* 
-gions  received  in  the  empire^  it  appears  to  us  unjuft 
and  unchriftian^  to  leave  them  without  burial,  or  to 
caufe  them  to  be  interred  in  places  where  only  the  in«- 
fiunous  are  putv  Wherefore  our  will  is,  that  their 
bodies,  without  excepting  even  thofe  of  the  Pagans, 
who  fhall  happen  to  die  in  c(ur  dominions,  be  inter- 
ted  in  fomc  place  of  the  cemetery  which  (hall  be  re- 
lerved  for  that  purpofe ;  but  it  fhall  not  be  allowable 
to  inter  them  with  the  ufual  folemnities,  fuch  as  the 
ringing  of  bells,  finging  of  pfalms  and  hymns,  &r* 

The  fame  fhall  be  the  praaice  with  refpeft  to  the 
bodies  of  perfons  who  fhsdl  take  away  their  own  lives 
through  melancholy,  or  in  the  delirious  fits  with  which 
difeafes  are  fometimes  attended. 

In  fine^  4)  The  obligation  of  interring  the  dead 
is  not  extended  to  monfters,  who  have  neither  the 
human'  fhape  nor  underflanding ;  nor  to  moles  or 
knafles  of  blood  (mdes  fea  maff^  fungidms)^  which  it 
b  fufficient  only  to  covep  with  earth. 

Circumftallces  o^en  happen^  in  which  committing 
the  dead  to  the  earth  miut  abfolutely  be  deferred. 
For  example, 

1.)  When  a  known  man  dies  fuddenly,  and  there 
are  circumftances  found  in  his  death,  which  render  it 
fufpeded  \  as  alfo,  when  a  m^  is  found  either  on  a 
high  road,  or  in  the  water,  efpecially  if  there  be  to-* 
kens  which  may  induce  to  believe  that  his  death  was 
violent,  &ff .  In  thefe  cafes,  the  judge  of  the  place 
fhall  immediately  be  informed,  who  fhall  endeavour 
to  difcover,  by  an  examinarion  of  all  the  drcum- 
ftances,  whether  there  be  any  token  that  the  perfon 
has  taken  poifon^  or  made  an  attempt  on  his  own  Kfe ; 
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or  whether  his  death  were  only  the  tSe&  of  (fiieaic  and 
melancholy,  or  whether  there  be  ground  to  believe 
that  any  violence  was  done  againft  the  dcfunft.  If 
any  wQund  or  hurt  be  obferved  on  the  dead  body,  a 
.furgeon  or  phyfician  fhall  be  called,  if  there  be  one 
in  the  neighbourhood,  to  be  prefent  at  the  infpedion 
and  opening  of  the  body.  They  fhall  examine  whe- 
ther the  wound  were  mortal,  and  the  judge  (hall  make 
all  the  neceifary  inquiries  to  difcover  the  perpetrator 
of  the  murder. 

After  all.thefc  formalities  have  been  obferved,  fup- 
pofing  no  fufpefted  circumftahce  occur,  the  body 
Ihall  be  interred  privately. 

2.)  When  fuch  as  are  found  any  where  dead  arc 
ftrangers  and.  unknown,  they  cannot  be  interred  till 
the  judge  of  the  place  be.  informed;  who  fhall  be- 
gin by  acquainting  the  public,  in  the  weekly  news 
or  gazette,  of  all  the  circumfl;ances  which  may  make 
the  defun£k  to  be  known,  fuch  as  thofe  of  age,  fex, 
figure,  cloathing,  &r.  ;  as  alio  what  was^ound  upon 
the  body.  If  the  circumftanc^es  be  not  fuifjicious,  the 
body  fhairbe  interred  privately  in  the  cemetery. 

3.)  When  a  woman  with  child  happens  to  die  af- 
ter the  fixth  month  of  hey-  pregnancy,  fhe  cannot  be 
interred  till  firit  the  child  of  which  fhe  is  pregn^t 
be  taken  from  her.    .      ... 

4.)  In  general,  no  precipitation  fnould  be  ufcd 
in  inferring  the  dead^  a$  ^perience  proves  that  per- 
jbus  who.  nave  been  thojug^t  dead,  have  recovered 
their  fpirits  after  ibme  days. 

According  to  the  Roman  Haws,  every  private  per- 
fon  might  inter  the  dead  ip.  his  own  ground,  and  the 
place  wherein  they  were  depofited  became  thereby 
religiousj  that  is,  it  could  no  longer  be  defliiied,  to 
civil  ufes ;  wherefore  alfo  the  Roman  laws  reckoned 

...  •       things 
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tKings  religious  among  thofe  which  had  no  mafter, 
and  which  confequently  were  not  the  inheritance  of 
particular  perfons. 

The  reaibn  of  this  was,  that  the  Romans  thought 
that  the  fouls  of  the  dead,  which  they  called  their 
manes,  rem^dned  near  their  fcpulchres,  and  that  they 
could  not  be  violated  without  dilturbing  the  manes. 

But  fince  Chriftians  have  deftined  certain  places  for 
the  burying  of  the  dead,  namely,  temples  and  ceme- 
teries, thele  places  are  indeed  religious  •,  neverthe- 
lefs  they  are  not  fo  by  the  prefence  of  the  manes,  but 
by  the  public  authority,  which  hath  confecrated  them 
for  that  ufe,  and  abftr^ed  them  from  any  civil  ufe. 

S 16. 

Thence  it  follows,  that  if  any  one  bury  his 
dead  in  a  private  place,  belonging  to  himfelf  or  to 
another^  that  place  remains  in  the  inheritance  of  the 
f)erlbn  who  was  proprietor  of  it,  becaufe  it  was  not 
confecrated  to  that  purpofe  by  public  authority.  .  Our 
will  is,  neverthelefs,  that  when  fuch  an  attempt  ihall 
be  known,  the  body  be  carried  into  the  ordinary  ce-' 
metery,  by  order  of  the  judge,  and  at  the  charge  of 
the  perfon  who  caufed  it  to  be  interred,  on  whom  aii 
arbitrary  punifhment  ihall  be  inflided. 

Placies  deftirted  for  the  burial  of  the  dead  belong 
to  the  public  ;  fuch  are  common  or  particular  ceme-» 
teries,  fuch  likewife  are  family  or  hereditary  tombs^  * 

..      *  §18. 

Public  places  deftined  for  the  burial  of  the  dead, 
are  appointed  and  affigned  to  every  parifti  by  the  fove- 
reign,  and  the  confiftories,  without  the  neceflity  of 
^  particular  confccratidn. 

If  then  any  one  inter  his  dead  in  the  cemetery  of  ano- 
ther parilti,  fuch  parifh  could  not  be  obliged  to  fufFer 

it; 
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it  \  and  if  he  do  not  find  means  to  make  up  mattttV 
with  thofe  concerned  on  this  head^  the  dead  body  fliaO 
be  dug  up,  with  the  knowledge  and  by  fentence  of  the 
judge,  and  carried,  at  the  charge  of  the  delinquent^ 
into  the  cemetery  of  his  own  panih  %  he  fhall  befidea 
be  punilhcd  for  this  irregularity. 

One  may,  neverthclels,  bury  his  dead  in  the  ce- 
metery of  a  ftranger  parifh  by  confent:  provided 
always  that  he  pay  to  the  paftor  of  his  own  parifh  lus 
dues,  which  are  called /trrn/^Af. 

Family  tombs^  of  hereditary  tombs,  arc  nikd 
either  in  temples  and  cemeteries,  or  in  places  which 
are  not  reckoned  religious.  As  to  raifing  tombs  in 
cemeteries,  or  in  teihples,  there  is  no  need  of  a  grant 
from  the  fovereign^  becaufe  the  places  themfelvcs 
where  they  are  raifed,  have  already  been  deftined  by 
public  authority  to  the  burial  of  the  dead* 

But  when-  a  tomb  is  to  be  raifed  in  a  pl^tce  which 
is  not  reckoned  religious,  the  fovereign's  confent  mbft 
be  obtained,  becaufe  ii;  is  not  allowable  for  private 
perfons  to  take  away  from  the  commerce  of  mankind 
any  place  whatever*  It  is  even  requifite  in  this  cafe^ 
that  all  fuch  as  have  any  right  or  intereft  in  the  place 
deftined  for  that  purpofe,  as  joint  lords,  agnats,  life^ 
renters^  creditors  on  mortgage,  (^c.  give  their  confent 
to  it  t  it  is  fufficient^  neverthelefs^  that  t;hey  approve 
fifterwaid  of  the  fteps  taken  on  that  head. 

A  peribn  who  has  once  given  his  confeflt  cannot 
afterwards  retract,  even  though  things  were  ftill  en- 
tire. 

Not  only  all  fuch  as  belong  to  the  family,  and  con* 
fequtntly  difinherited,  children,  have  a  right  to  thofe 
hereditary  tombs,  but  alfo  all  ftrangers,  who  are  be- 
come heirs  by  vinue  of  a  will  %  among  whom,  never- 

theleis^ 
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tiielefi,  are  comprehended  only  the  heirs  called  jUkW-^ 
fMiij  and  not  lieirs  to  feofihients  in  truft, 

A  perfon  who  by  will  has  (imply  the  enjoyment  of 
(m  the  ^fiefts,  h^s  no  right  to  thefe  tombs. 

'When  feveral  perlons  have  a  right  in  them,  they 
m4y  cauie  their  dead  to  be  Isud  there,  even  agsun^ 
fhe  inclination  of  the  Others  concerned, 

S  20, 

Public  or  hereditary  tombs  are  no  longer  fubjeAa 
of  commerce,  and  canpot  be  employed  to  civil  ufes : 
no  private  perfon  then  can  aflume  to  himlelf  fuch  a 
light  of  property  in  the  p^ces  where  they  are  fituated, 
as  by  virtue  thereof  he  (hould  think  himfelf  entitled 
to  put  them  to  civil  ufes, 

But  with  refpe<ft  to  the  religious  ufe,  they  remain 
really  fubjefts  of  commerce.  Wherefore  alfo  they 
may  be  alienated  or  tra^ifinitted  to  others  in  their  qua<* 
lity  of  tombs,  'either  by  deed^i  between  perfons  in 
(heir  lifetime,  or  by  teftamentary  (ettlements. 

Moreover,  our  will  is,  not  to  permit,  that,  with-* 
cut  very  ftrong  reafons,  and  the  approbation  of  the 
regencies,  a  body  can  be  takeq  out  of  a  tomb  to  bo 
tranfported  elfewhere, 

S  ^^ 
As  interments  and  tombs  are  included  in  the  num- 
ber of  favmirable  tbit^s^  fev^ral  privileges  have  beea 
granted  to  them. 

a)  It  is  not  allowable  to  caufe  a  dead  body  to  be 
raifed  for  debts  on  pain  of  lofiug  the  capital. 

b)  An  adion  cannot  he  intented  ag^nft  heirs  for 
debts  contrived  by  the  dcfun£k  till  after  his  inter- 
ment, and  the  expiration  of  four  weeks,  to  be  rec- 
koned from  the  day  of  his  deceafe. 

c)  When  the  cemetery  becomes  too  fnutU,  private 
perfons  who  have  lands  adjacent  may  be  obliged  to 
iell  them  in  order  to  enlarge  it. 

d)  It 
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d)  It  ibmetimes  happens,  in  times  of  peftilence,  cT 
war,  of  inundation,  and  other  like  cafes,  that  the 
ordinary  road  to  a  tomb  is  (topped  *,  in  fuch  cafes  it 
ihall  be  allowable  to  carry  the  bodies  thither  dirough 
the  neighbouring  lands  6r  meadows,  provided  always 
that  the  proprietor  of  thefe  lands  be  required  to  fuffcp 
tiiem  to  pafs, 

e)  When  the  road  leading  to  a  tomb  is  deftroycd 
by  the  impetuoGty  of  the  river  running  by  it,  or  by 
any  other  accident,  the  neighbour  Ihall  be  obliged  tQ 
grant  a  paflage,  for  a  yearly  toll,  which,  in  cafe  of 
difpute,  Ihall  be  fcttl^a  by  the  judge  according  to 
equity, 

f )  Proceedings  are  fummary  in  all  affajrs  concern- 
ing tqnibs  and  interments,  aqd  an  appeal  takes  place 
only  with  refpeft  to  the  efFcft  whicfi  is  called  d^olvecl, 
(quoad  effeUum  devolutun\.) 

As  we  have  obferved,  that  places  deftlned  for  the 
burial  of  the  dead  acquire  the  appellation  of  things 
religioiis,  which  exempts  them  from  civjl  ufes,  only 
by  the  law  and  by  their  deftination,  it  follows,  that 
this  quality  ceafcs  whenever  it  is  allowable  to  employ 
cither  cemeteries  or  hereditary  tombs  to  civil  ufes,  as 
happens, 

I.).  When  by  confent  of  the  fovereign  other  places 
are  deftined  for  them,  and,'  as  a  confequence  of  the 
new  fettlement,  the  cemeteries  and  tombs  are  no 
longer  deftined  for  the  burial  of  the  dead ;  in  which 
cafe,  neverthelefs,  the  bodies  in  them  ought  to  be  ta- 
ken out,  and  tranfportcd  to  the  new  cemeteries. 

2.)  When  an  enemy  has  made  himfelf  matter  of 
the  country  -,  by  reafon  that  the  lbvereign*s  right  over 
things  religious  and  their  deftination  ceafes,  and 
conlequently  cemeteries  become  private  things  •, 
though  it  be  ufual  enougi>  among  Chriftia^na  to  ipait, 

a^ 
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Is  ih\ich  as  poffible,  dead  bodies^  i(nd  their  tombs. 

§  23; 

Several  aftions  refulc  from  the  rights  granted  in 
fiivour  of  interments  and  tombs. 

I.)  Aikian  who  is  hindered  to  inter  his  dead  in  the 
place  where  he  has  a  right  to  do  it)  may  raife  the 
action  called  ^  reUgiqfts. 

But  this  adion  does  hot  take  place, 

a)  When  the  defund  has  committed  a  crime  which 
renders  him  unworthy  of  burial.    See  above,  §  13. 

b)  When  he  has  been  condemned  to  exile,  or  to 
perpetual  baniihment; 

c)  When  by  emancipation  one  has  loft  the  family- 
rights,  and  confequently  the  right  of  being  interred 
in  the  family-toml^;  But  this  right  is  not  loft  by  the 
prefcription  of  thirty  years,  when  one  has  not  buried 
his  dead  during  all  that  time.  The  cafe  would  be 
ptherwifei  if  a  perfon,  having  this  right,  and  want- 
ing to  bury  one  of  his  dead  there,  had  been  hindered 
by  the  pofleflbr  of  the  tomb  *,  and  that  he  who  had  this 
right,  and  his  defcendants^  had  been  filent  on  the 
head  for  thirty  years. 

A  perfon  who  is  hindered  to  tarry  his. dead  by  the 
highway^  or  even  by  a  roiad  which  he  has  a  right  to 
pais,  may  aHb  intent  an  action  de  religiofiSy  for  the  pre* 
fervation  of  his  right. 

The  fame  a£tion  takes  place,  when,  s^ainft  the  in* 
clination  of  the  pofleiTor  of  a  tomb  belonging  to  a 
ftranger,  any  one  has  caufed  inter  a  dead  pei^n  there ; 
for  he  and  his  defcendants  may  be  obliged  to  caule 
carry  away  the  dead  perfon,  and  to  reimburfe  the 
charge  and  damages  occafioned  thereby. 

il.  When  a  cemetery  or  family-tomb  is  violated, 
the  dead  r^ed  or  fpoiled,  the  maufoleum  deftroyed, 
the  tombs  broken  open,  any  thing  carried  away,  fuch 
as  erodes,  ftandards,  &r.  a  habitation  built  on  the 
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place  defliined  for  the  burial  of  the  dead^or  mnfinicM 
thrown  out  there,  fcfr.  a  profecution  mzj  be  raiied 

on  an  aftion  called  of  the  vi^htion  of  fepulcbres^  {aSw 
de  fepulchrp  violato)yhj   the  pofleifors  of   the  reli- 
gious places,  who  may  oblige  the  author  of  any  c£ 
thefe  idiforders,  to  put,  at  his  own  charge,  the  things 
in  their  former  Hate,  and  to  be  accountaUe  to  theiQ' 
for  all  damages  and  intereft.     We  rcfervc  to  the  ex- 
chequer the  right  of  profecuting  theviolator}  and  if 
the  proprietor  of  the  tomb  do  not  think  it  proper 
for  himlelf  to  profecute  the  violation,  he  may  in£[>nn 
the  fifcal  of  the  itSti  who  (hall  intent  this  adion  in  his 
own  name.     The  intereft  of  fuch  as  have  fu&ered  by 
the  violation  of  religious  places » (hall  be  eflimated  ac« 
cording  to  the  quality  of  the  dead,  and  in  proportion 
to  the  malice  of  the  violator ;  that  is  to  lay,  an  efti- 
mate  (hall  be  made  of  the  greaQiefs  of  the  injury,  and 
the  damages  fuffered.   One  who  Ihall  commit  an  out- 
rage, and  dejiiberately  abilfe  a  dead  body,  may  even 
be  punifhed  corporally. 

III.  When  a  man  violates  a  tomb  with  an  armed 
force,  or  by  any  other  fort  of  violence,  an  aAion  de 
vi  et  Vf  armata^  may  be  intented  agaiiift  him,  of  which 
mention  (hall  be  made  in  the  third  ^part  of  this  work. 

The  laws  have  alio  granted  fcveral  a6tions  or  pro^ 
hibitions  to*  maintain  po(reflbrs  of  tombs  in  their  poi^ 
feflions. 

I.  The  afl'ion  or  irttdrdift  de  mortuo  inferetido.  One 
who  is  in  p6(re(rion  of  interring  his  dead  in  i,  eertairt 
place,  and  who  is  hindered  from  doing  fo,  may  intent 
this  aftion  againft  fuch  as  difturb  him  in  his  pofleffion^ 
and  demand  that  they  be  prohibited  to  do  {o  for  thcf 
future.  He  has  ^Ifo  an  action  de  vi  et  tv  armata^  if 
thefe  hindcranccs  be  accompanied  with  violence,  or 
be  done  with  an  armed  force. 

And  as  it  is  the  public  intereft  that  interments  be 
not  retarded,  the  dead  body,  in  cafe  of  difptite,  (hall^ 

nevtrthek(s. 
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lievtrfchdcfi,  ^fac  interred  in  die  mean  timeiri  the  diC- 
pited  gfcoad,  if  he  who  wants  to  depofit  it  there 
do  in  any  wife  prove  bis  poflefldon ;  \mt  it  is  allow^ 
able  for. him  who  thinks  himfelf  wronged  thereby  to 
appiy  to  'the  jodge,  who  ftiaU  give.fenttnce  on  the 
diffepence  after  having  cited  the  piarties  to  a'  ihort 
day,- and  perenil>torily.  Moreover,  r  one  cannpt  ap* 
peal  agaif#  fiH^h  a  judgment  given  upon  poSkffion. 
.  If  a  peFfqn  :caanot  imnlediatj^ly  prove  his  pigileffion, 
be  who '  iS)  I^^cri^d  from  interring  his  dead  in  a  cerr 
tain  fjace^  ih^  depofit  it  in  another,  and  ihall  ptoie* 
cute  his  riglit,  by  way  of  petition,  by  the  ai^tion  callH 

The  ^<^iDn.  OF  interdid  e/^  ntortUe  inftrendo^  takct 
place  alfo  when  one  is  hindered  from  cartying  his 
dead  by  the  high-road^  or  by  fuch  other  as  he  has  a 
right  to  pafs  by,  and  one  may  demand,  by  virtue  of 
this  interdift,  to  be  maintahied  in  his  poiTeffion  of 
<ccfidudiiig'  afkL  ciriyirig  his*  dead  that  road,  and '  that 
the  perfon  who  oppofes  it  be  prohibited  to  do  io  foi* 
tfie  future. 

As  jmetgn  powers  ^nd  their  fubjedts  cannot  procure 
a  paii^:  thtoogh  our  dotnimons  without  our  confent, 
he'who'ibaU  oppofe  their  paflagexahnot  b^c  profecuted 
by  virtue^of  this  intcrdidl ;  but  if  it  be  only  to  get  a  pal- 
iag^for  a  dekd'body  from  one  jurifdidtion  to  another, 
there  needs  neither "rtfquifitioh  nor  grant  for  that  pur- 
pofe ;  and  the  interdift  Ihall  conicquendy  take  place 
againft  the  oppofers ;  neither  {hall  a  perfon  be  obliged 
to  pay  any  dues  to  the  churches  of  the  places  through* 
which  hoiliadl  carry  his  dead. 

11.  The  adion  or  interdift,  called  defepuUbfo  ^dtfi- 
coffda.  A  man  who  intending  to  make  any  repara- 
tions'on  histbmb,  or  raife  any  building  there,  or  caufef 
any. monument' to  be  ercdcd,  or  any  epitaph  in  me- 
mory of  his  relations  and  benefactors,  &c.  (hall  be 
Inndered  firom  fo  doing,  may,  by  virtue  of  this  inter. 

3  C  2  di£^ 
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di£l:  profecute  the  pcrfon  who  gives  him  difturbknce 
in  this  defign,  and  demand  that  he  be  pcohibdted  ix| 
throw  any  impediment  in  his  wajr« 

A  man  who  has  been  at  any  charge  for  the  burial  o^ 
a  dead  perfon,  whom  he  was  not  obliged  to  get  in- 
terred, may  demand  it,  by  virtue  of  an  aiftion  called 
funeraria.  This  action  flows  from  a  Rippofed  contraft  ^ 
for  he  who  has  laid  out  thefe  charges,  has  profitably 
managed  the  affairs  of  the  perfon  who  was  obliged  ta 
get  the  dead  interred ;  and  confequently  this  laft  would 
be  enriched  at  another's  expenfe,  if  he  were  not  obli- 
ged to  reiroburfe  the  charges.  And  this  is  the  reafon 
why  this  action,  which  is  competent  to  the  heirs  of  the 
perfon  who  paid  the  charges,  takes  place  aUb  againft 
the  heir$  of  him  on  whofe  account  they  were  paid. 

S  25. 

The  afUon  called  fumraria  is  either  direft  or  con- 
trary. 

I . )  In  general,  the  dire£b  a<5tion  is  allowed  to  all 
fuch  as  have  e^nded  any  thing  for  the  interment  of 
thofe  whom  they  were  not  obliged  to  get  interred. 

^.)  It  h  granted,  in  particular,  to  a  huiband  wha 
has  cauf^  his  wife  to  be  interred  at  his  expenfe. 

3.  It  is  granted  alfo  to  the  heir  called  in  law  Jidm^ 
ciariusy  when  he  has  cauied  the  teftator  to  be  interred 
at  his  charges. 

N.  B>  The  heir  called  fiduciarius  is  he  who  is  in- 
deed appointed  heir.»  but  who  is  at  the  fame  time 
charged  to  return  all  the  fucceflion  to  another,  who  is 
called  the  Ymr  feoffee  in  trujt. 

4.)  A  widctw  may,  in  the  fame  manner,  by  virtue 
of  this  action,  claim  reimburfenient  of  the  charges 
expended  by  her  for  the  interment  of  her  bufband. 

5.)  Still  more,  a  legatary  and  ufufruduary,  or  life- 
renter,  of  all  the  efieds  have  a  risht  to  redemand  the 

funeral 
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funeral  charges,  even  though  the  legacy  were  given 
in  confideration  of  the  care  which  the  legatary  fhall 
jake  of  the  interment, 

6.)  If  one  fhould  caufe  to  be  interred,  at  his  own 
charges,  a  perfon  to  whom  he  thought  himfelf  heir» 
and  were  afterward  call  in  his  claim  to  that  peffon's 
iuccelfion,  he  would  likewife  have  a  dire£b  adion  to 
recover  the  charges  which  he  had  expended.      >  • 

7.)  With  refpe^t  to  fuch  as  fucceed  to  fiefs,  the  cafes 
muft  be  diftinguifhed.  For  if  it  be  a  fon  who  fuc-^ 
ceeds  equally  to  the  fiefs  and  allodial  efie^ts,  he  is 
bound  to  pay  the  funeral  charges;  but  if  thofe  who 
fucceed  to  the  fiefs  are  more  remote  agnats,  who  do 
not  inherit  the  allodial  effeds,  it  belongs  to  the  heirs 
of  thefe  lail  ^fle^tsi  tq  bear  thofe  charts.  Never- 
thelefs, 

a)  If  the  allodial  efieds  be  not  fufficient  to  pa^r 
them,  the  agnat  fliall  be  bound  to  furniih  what  is 
wanting  in  the  fum  neceflary  for  difcharging  them, 
but  he  cannot  be  obliged  to  do  any  thing  more. 

b)  If  the  agnat  by  the  defunft*s  benefaftion  Y^« 
ifneficio  defttHSli)  have  been  admitted  to  a  new  fief, 
his  charges  Ihall  alfo  be  taken  out  of  the  fief,  in  fo 
iar  as  it  can  aSbrd  them,  and  that  they  could  not  be 
afibrded  out  of  the  allodial  efFeds. 

8.)  When  a  man  dies  fo  poor  that  he  has  not  left 
any  thing  to  afford  the  charges  of  his  cofiin,  it  Ihall 
be  made  at  the  expenfe  of  the  church ;  if  the  church 
cannot  afford  it,  a  coUedtion  fhall  be  made  in  the  pa-< 
rifh ;  and  if  that  fund  be  infufficienr,  the  patron  of 
the  church  fhall  be  bound  to  fupply  it :  in  fuch  a  cafe 
the  grave-diggec  fhall  make  the  grave  without  exact- 
ing any  thing  for  his  dues,  and  the  body  fhall  be  car- 
ried to  the  grave  by  the  poor  who  affift  about  the 
church ;  or  if  there  be  none,  by  the  day-labourers  or 
journeymen  of  the  place,  whom  the  judge  fhall  name; 
if  thefe  laft  refufe  to  do  it,  others  fhall  be  hired,  and 

what 
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^n  from  diofe  wba  would  OQt  fobmit  iQ-die  judge*'^ 
order. 

,  It  fo^ifs  from  what  has-been  &xd^  thst  the  aS^iolt 
liaUed  funeraria  dktaa^  takes  plaoe  ag^nft  all  thofe 
vh^  arc  obliged  to  ittcer  the  dead,    Goniiiquefltif^ 

I.  Thi^aftion  may.  be  iJlteiuedaeatQft'thedeAin&'s 
^irstrior  as  the  fizneral  ch^rgpe^  or  a  pecfcA  aft  to  be 
f^joendwtiof  the  effects  w^ich  hebksldft,  it  is  jull; 
i^t  thofe  who  profit: of  them  be^  thofe  diargcs. 

It  sloft  be  obferved,  moreover^  tfaitt  thofe  chai^gieai 
wfaich  have  a  right  o£*  preference  before  all  the  debts 
of  the  fuoceiiion,  arerto.  be  taken,  out  dE  the  whofe 
mais  ioi  the  effefts  kft  by  the  defund,  aAd  h^foiie 
the  debts  and  legacies  are  deducted  from  it. 
.  H.  This  aiftion  takes  "phice  agaofift  the  ^ 
ki  tDift>  and  not  agaanft  the  hnr  charged  to  reftorCr 
tjaue  fucoefltoQ  to  another v  the  reaibn  ^of  which  is,  tfaaft 
the  firft  pojTefies  the  fprctine  out  of  which  the  fuAeraf 
^sharges  are  to  be  taken.  Thence  is-  refidts,  that  if 
the  heir  chv-ged  to  refbre  thefucceffion^wcrt  obliged 
Qalyto  rdbore  it  in  part,  he  would  be  bound  to  pa]f 
thofe  charges  proportionally  to  whiifi  he.  Ihould  keep 
of  the  efFeds  of  the  lucceffion. 

IIL  This  aj3ion  taka»  place  likewa&  agaiiiiir  a  hoA 
band  who  has  got  the  portion,  and  who,  for  that 
ceafon,  is  obliged  tx>  bury  his  wife  at  his  ownl 
charges. 

But  if  he  get  only  a  part  of  the  portioh,  neithtf 
ihould  he  be  bound  to  p^  the  funeral  charges,  but 
proportionally  to  what  he  has  received ;  the  neft  be- 
ing to  be  paid  by  the  wife's  heirs.  If  then  he  have 
got  only  I  CO  rix-doUars  of  the.  portion,  and  the  fuc-r 
ceffion  amount  to  300  rix^^doUars,  the  heirs  jQiouHi 
bear  two  thirds  of  the  funeral  charges^  and  the  huf- 
band  the  other  third. 

This 
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Tbis  nde  admits  an  exception,  when  a  huflbanA 
^ts  the  portion  on  account  of  his  wife's  .adtiltery-: 
hccAoiti  at  Isoctom,  the  lvu(band  gains  nothing  there- 
by, the  portion  boing  left  with  him  only  as  a  <:om« 
penfati&n  of  che  wrong  done  him. 

When  the  -hufband  has  received  nothing  from  his 
wife,  a  diftin^ion  muft  be  made,  whether  (he  left 
any  fortune,*  or  whetjier  flic  were  in  indigence. 

In  the  flrft  cafe,  her  parents  or  other  heirs  arc  t6 
pay  the  funeral  charges ;  and,  in  the  hfS:  cafe,  it  be- 
longs to  the  huCband  to  pay  them  out  of  his  owh 
inoneyi 

IV.  This^  action,  iii  like  manner,  takes  place  a- 
gainft  the  defun£f  s  wadow^  whether  Ihe  have  gained 
any  thing  by  her  huiband's  will,  or  by  the  donation 
on  account  of  the  nuptials ;  or  if  Ihe  have  got  the 
portion  due  by  the  ftatutes  called  ftatutaria.  In  afl 
thefc  cafes  a  wife  Ihall  be  fubjeft  to  the  fame  obUga-^ 
tions  as  a  huiband. 

V,  When  a  fon  appoints  his  father  heir  only  fof 
the  legitim,  the  father  is  bound  to  pay  his  fon's  iu- 
ncrsll  charges  only  proponionally  to  the  legitime 

To  avoid  as  much  as  poffiblc  the  diflTcrcnces  which 
ftiay  arife  with  regard  to  funeral  charges,  when  the 
queftion  is  to  know  who  ought  to  be  liable  for  them; 
and  to  how  much  they  may  amount,  we  have  enad^ 
and  ordained,  by  a  particular  edi6t  dated  the  a^th  of 
February  1 747^ 

I.)  That  for  the  funerals  of  a  gentleman  who  wi^f 
in  a  high  ilation,  or  was  vefted  with  a  great  empk>y<- 
ment  or  charader,  the  heirs  cannot  be  obliged  tJ$ 
pay  above  300  rix-doUars. 

2.)  That,  for  the  funerals  of  a  fimple  gentleman^ 
they  cannot  expend  more  than  200  rix-clollars. 

3.)  That  the  funeral  charges  of  a'pcrfon  who  was 

ride 


|9t  P  A  E  T  IL     B  O  O  R  I. 

not  noble»  but  who  neverthekfs  po0e0SK}  a  conlidtrr- 
able  employment,  and,  at  leaft,  equivalent  to  the 
charaAer  of  a  counfellor  at  law,  cannot  exceed^  at 
moft,  the  fum  of  1 50  rix^dollars ;  which  (hall^  in  like 
manner,  be  obfeived  in  regard  to  perfons  who  are 
cfteemed  above  the  ftation  of  a  burgeis  or  citizen. 

4.)  That  the  funeral  charges  of  every  other  perfon 
(hail  be  proportioned  to  their  profeflion  and  birth^ 
and  can  never  exceed  the  fum  of  100  rix-doUars. 

5.)  Whenaperfon's  eSe£b  are  not  fuificient  to  pay 
his  debts  at  his  deaths  and  a  competition  arifes  between 
the  cre,ditors,  they  Ihall  obferve  what  we  have  already 
ordained  in  our  Frederician  Code,  namely^  that,  for 
the  funeral  charges  of  a  gentleman^  or  of  a  com- 
moner, poflefled  of  a  confiderable  employment,  they 
ihall  be  allowed  only  the  fum  of  50  rix-doUars  i  for 
thofe  of  a  commoner  of  fmall  employment^  or  thofe 
of  a  merchant  or  tradefman,  only  the  fum  of  30  rixr 
dollars ;  and  of  thofe  of  a  common  burgefs  only  the 
fum  of  I  o  rix-dollarsj 

Thefe  fums  ihall  be  paid  to  thofe  who  have  advan* 
ced  the  funeral  charges,  proportionally  to  what  ihey 
have  advanced^ 

Thofe  who  Ihall  contraverte  l^liat  Kas  been  prc- 
fcribed  with  regard  to  funeral  charges,  fhall  be  ar^ 
bitrarily  ptinifhed,  and,  for  that  purpofe,  fifcals  ard 
charged  to  give  their  afliftjtnce.  Our  will  is,  that 
the  puniftiment  take  pkce,  even  when  the  deftmft's 
will  has  only  been  followed.  And  we  ordain,  that 
liny  one  who  expends  for  funeral  charges  above  what 
has  been  regulated,  be  caft  ift  his  demand  to  the  cx-i 
tent  of  the  furpks. 

.  S  29-      . 

As  we  have  already  regulated,  by  edift  of  the  3d 

of  January  1748,  the  rate  of  funeral  charges  in  the 

cities 
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cities  of  our  rcfidcncc,  it  is  fuflBcient  to  refer  thither. 

§  30. 

When  any  one  has  taken  'the  care  of  a  perfon's  fu- 
nerals, who  was  a  ftranger  to  him,  and  has  paid  him* 
felf  of  his  di(burfements  out  of  that  perfon's  fuccef- 
iion,  he  who  was  bound  to  provide  for  his  interment 
has  the  a«ftion  czlled  funeraria  contraria. 

By  virtue  of  this  a^ion,  he  may  oblige  the  perfon 
who  took  the  charge  of  the  funerals  to  give  an  ac- 
count of  the  expenie,  to  prove  it,  and  to  reftore  what 
he  has  in  hand  more  than  he  expended. 

§  3^- 
The  adion  called  funeraria  ceafes, 

I.)  When  one  has  cau&d  a  dead  peribn  to  be  in- 
terred out  of  generofity,  or  from  a  motive  of  com- 
panion, and  by  no  means  with  an  intention  of  rede- 
manding  xht  funeral  charges. 

Neverthclefs,  as,  in  a  doubtful  cafe,  it  is  not  pre- 
fumeable  that  a  man  who  advances  funeral  charges, 
defigns  an  a£t  of  liberality  ;  and  as  judges  cannot  know 
whether  he  has  laid  out  the  expenfe  from  generofity, 
or  in  hopes  of  being  reimburfed ;  it  muft  be  referred 
to  his  own  oath,  fuppofing  there  be  no  other  way  of 
clearing  up  the  matter. 

When  fathers,  or  mothers,  or  children,  are  at  the 
expenfe  of  funerals,  it  is  prcfumed  to  be  done  with 
an  intention  of  not  redemanding  them,  (animo  A- 
nandi)y  unlefs  they  have  taken  a  formal  proteft  to  the 
contrary. 

If  they  have  made  thefe  advances  within  the  Ipace 
which  the  laws  allow  them  to  deliberate  whether  it 
be  proper  for  them  to  accept  the  fucceflion  or  to  re- 
nounce it,  and  if  afterward  they  renounce  it,  they 
have,  in  that  cafe,  a  right  to  redcmand  the  funeral 
charges. 

Vol.  I.  .3D  §  32. 
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2.)  This  afUon  ceafes,   when  he  ^o  laid  out  the 
funeral  charges  may  intent  another  action  ;  as, 

a)  Whetl  the  defiindj  or  the  perfon  who  is  obliged 
to  take  care  of  hii  interment^  intrufted  his  funerals 
to  a  third  perfon ;  in  which  cafe,  agaihft  that  third  per- 
fon, can  be  raifed  the  aAion  called  a£No  wumdaH. 

b)  When  the  heir  called  fiduciarius  has  caufed  the 
teftator  to  be  interred  at  his  charges,  without  rede- 
nianding  theni  from  the  heir  feoffee  in  truft^  on  deli- 
vering to  him  the  fucceffion ;  in  which  c^e  he  cannot 
intent  againft  him  the  adbion  called  funerariai  but  he 
may  fue  him  in  an  adion  called  coniiSio  indebiU. 

c)  When  on&  of  the  heirs  alone .  advances  the  iii* 
neral  charges,  he  may  demand  from  his  co-heirs 
proportionally  reimburf^ment  of  what  is  due  to  him 
ny  means  of  the  action  called  aSiofamli^  irdfcundai 

ART.      111. 

Of  things  confiantJy  drifted  to  the  public  ufe^  and  the  ab- 
ufe  and  violation  of  which  are  prohibited  under  f evert 
penalties^  by  the  laws  called  poenales; 

(Be  rebus  fanSlis.) 

§  33- 
^HE  Roman  laws  reckoned j  in  the  third  place; 

among  the  things  which  are  not  the  inheritance 

of  private  perfons^   (extra  patrimoniufH  privatorum)^ 

things  holy,  (resfanilas)  j  that  is  to  fay,  things  which 

are  conftantly  deftined  to  public  ufe  *,  and  the  abufe 

and  violation  of  which  are  prohibited  under  fevere 

•  Leg.  S9,  J  5.  verb,  obi.  ibi  facrarn;  vel  religiofain  rem,  vcf 
H£btt5  pablicis  in  perpetuuxn  rclidtam,  ut  forum,  bafilicam,  &c. 

penalties 


Title   II.    Aut.  III.  395 

peti^lUes  by  the  particular  laws,  which  are  called 
pmaUi^   {fer  fanSliones^  unde  res  fanSla  Hcuntwr,) 

S  34- 
In  the  number  of  inviolable  things  are  the  gates 

pf  a  city,  th(3  walls,  the  ramparts,  the  King's  pala- 
f:es,  ftatues  of  princes,  high  roads,  public  market-- 
places, markets^  courts  and  tribunals  of  juilice, 
temples,  ^c. 

§  35-  . 

All  thefe  things  are  not  the  inheritance  pf  any  pri- 
vate perfon,  but  the  prt)perty  of  them  belongs,  in  fome 
fort, '  to  the  public, '  to  whofe  ufe  they  are  deftined. 
Thence  jt  fallows  that  nobody  can,  for  example,  build 
in  public  places^  nor  make  any  alterations  in  them, 
nor  lay  down,  or  thro^  out  in  them,  things  which 
render  them  difagrecable  or  inconvenient.  It  any  one 
then  attempt  to  do  any  fuch  thing  about  the  gates 
of  a  city,  or  about  the  ramparts,  all  our  fubjeds  (hall 
be  at  liberty  to  profecute  him  by  the  aftion  or  inter- 
dift  called  ne  quid  in  loco  fan£io  fiat^  and  to  demand 
a  prohibition  againft  him  %o  do  the  like  ;  and,  in  cale 
the  thing  be  already  done,  that  he  be  ordained  to 
caufe  it  to  be  carried  off,  and  to  reftore  the  whole  to 
its  former  condition. 

But  this  interdift  does  not  take  place,  when  the 
alterations  which  a  private  perfon  makes  in  public 
places  are  meliorations  or  ornaments,  in  which  cafe 
he  may  be  obliged,  at  moft,  to  caufe  what  he  has 
done  to  be  carried  off,  and  to  reftore  things  to  their 
former  condition. 

Tb?  laws  h?^vp  alio  provided  for  the  fecurity  of 
publi<;  things,  by  attaching  to  their  violation  very 
fevere  penalties  \  they  have,  for  example,  decreed 
that  a  man  whp  deliberately  caufes  any  damage  to  th( 

3  D  2  gates 
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gates  of  a  dty,  to  a  royal  palace^  or  to  a  prince's  fla* 
tue,  &r.  commits  a  public  crime^  of  which  any  one 
may  profecute  the  revenge  by  means  of  an  aftion  cal- 
led de  vipublica  \  that  an  afkion  of  robbery  (aSiofurti) 
may  be  intented,  not  only  againft  him  who  has  carried 
oflF  any  thing  from  a  public  place,  but  that  he  may 
alfo  be  prolecuted  criminally :  that  the  injuries  or 
offences  done  in  a  pubic  place  are  put  in  the  rank 
of  the  injuries  called  atrocious,  and  which  may  be 
profecuted  criminally. 

§  37- 

Certain  perfons  arc  alfo  called  inviolable,  (JanS£)^ 

becaufe  more  rigorous  penalties  are  enaAed  by  the 
laws  againfl:  fucli  as  fh^l  dare  to  offend  them. 

We  include,  in  the  number  of  th?fe  inviolable 
perfons,  our  own  proper  perfon,  and  all  our  royal 
lamily,  willing  that  aU  fuch  as  ftiall  forget  the  refpe^ 
due  to  us,  be  treated  as  guilty  of  high  treafon. 

In  the  fame  fcnfe,  to  the  number  of  inviolable  per- 
fons are  referred  the  officers  of  the  King's  houfehold^ 
magiftrates,  amb^fiador^,  fathers,  and  mothers,  &r. 


ART.        IV, 

Of  things  y  the  property  of  which  cannot  he  purcbafed^ 

but  wboje  ufe  is  common. 

(De  rebus  commumbus.) 

§38- 
A  Mong  the  number  of  things  which  arc  not  the  in- 
heritance of  private  perfons,  are  comprehended, 
in  the  fourth  place,  fuch  as  are  of  a  nature  not  to 
be  liable  to  the  acquifition  or  occupation  of  particu- 
lar 
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lar  perfons,  to  pofftfs  them  in  property,  but  whofe 
ufe  is  common  to  every  one.  Wherefore  they  are 
called  things  common,  (res  communes)^  or  things  public 
by  the  law  of  nations ;  or  elfe  res  publide  jure  gen^ 
tium  \  even  things  which  belong  to  nobody,  (res  mil- 
lius)y  becaufe  no  man  can  obtain  the  property  of 
them. 

§39- 
Among  things  common  are,  i,)  The  air,  2.)  Run- 

ning  water,  (aquafrofiuens\  3.)Thefea,  with  its  chan- 
nel and  Ihores,  (marey  ejufque  littara  et  alveus)^  4.) 
Greajter  and  fmaller  public  rivers,  with  their  channels 
and  banks,  (flumina  publica  eorumque  ripa  et  alvei.) 

§  40. 
In  the  number  of  things  common  muft  firft  and 

principally  be  placed  the  air,  (aer)j  which,  of  its  own 
nature,  cannot  be  poffeffed  by  any  man  in  cxclufion  of 
the  reft,  and  for  that  reafon  is  not  the  inheritance  of 
particular  perfons.  The  air  having  no  mafter  who 
can  prohibit  the  ufe  of  it  to  others,  it  thence  refults, 
that,  by  the  law  of  nature,  the  ufe  of  the  air  is  com- 
mon to  all  men,  and  confe^^uently  all  men  may  breathe 
it,  6ff.  raife  a  building  to  what  height  they  pleafe, 
even  though  they  fliould  thereby  take  away  the  light 
from  their  neighbour,  and  take  the  birds  which  fly 
in  the  air,  &?r. 

Neverthelcfs,  as  it  is  allowable  for  a  fovereign  to 
limit  this  natural  liberty  of  mankind  for  the  public 
good,  we  alio  have  done  fo  in  the  two  following 
cafes. 

L  When  a  man,  without  neceffity,  and  only  out 
of  malice,  raifes  on  his  ground  a  building,  or  hei^tens 
it  to  take  away  his  neighbour's  light,  it  appears  to 
us  unjuft  to  allow  him  to  aft  fo  out  of  caprice  and 
ill  nature.  Wherefore  our  will  is,  that,  in  fuch  cafes, 
the  commiflioners  gf  buildings,  and,  in  places  where  / 

there 
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there  are  none,   the  ordinary  judge  cake  (ognilancf 
of  this,  and  decide  according  tQ  equity. 

IL  It  is  already  known  by  thQ.^iiititution  of  the 
Emperor  Frederic,  that  all  the  0^gi  which  have  po 
mauer,  fuch  a^  the  birds  of  th4|^r,  belong  tp  th« 
royalties,  (r^gaif(i)p  Wherefore  rip  ppe  cao,  without 
our  conient,  and  a  grant  from  us,  take  birds  in  the 
air,  as  is  particularly  regqlated  in  our  ordinance  con-- 
cerning  fowling  a^nd  hunting. 

In  the  fecond  place,  among  common  things  is  com* 
prehended  running  water,  (aqua  profiuens  )  It  is  nof 
the  inheritance  of  particular  perfons,  becayfe,  being 
in  a  perpetual  flux,  it  is  of  a  nature  neither  to  be  ac* 
quired  nor  poffeflcd  by  men.  As  then  running  water 
has  no  mafter,  it  follows,  that,  by  the  law  of  nature,, 
every  one  may  ufe  it,  draw  it,  or  water  his  cattle  in 
it.  Neverthelefs  it  is  evident,  that  when,  by  our 
cpnfent,  a  perfon  has  obtained  the  ufe  of  it  in  parti- 
cular, and  has,  fo  toJHbak,  occupied  a  part  of  it 
within  the  limits  of  his^^n  cftatc,  he  is  not  obliged  to 
fuffer  every  one  to  come  and  draw,  or  water  his  cattle. 
We  fliall  treat,  in  the  third  part,  of  the  actions  which 
takp  place  on  accoimt  of  running  waters. 

In  the  third  place,  aniong  things  common,  9ind  which 
confequently  are  not  the  inheritance  of  particular  per- 
fons, are  put  the  fea,  with  its  channel  and  ihore,  in 
fo  far  as  either  is  neceflkry  to  get  the  ordinary  \ife  of 
the  fea,  (mare^  et  fer  hoc  littora  et  alveus  maris.) 

The  fea  comprehends  three  things,  to  wit,  a)  The 
water  in  its  channel,  b)  The  ftiore,  or  beach,  with 
which  it  is  furroundcd,  and  c)  The  channel  or  bot^ 
tom  which  fupports  it.  As  to  the  water  of  the  fea, 
it  ought  ftiU  lefs  than  running  water  to  be  pofiefled 
by  men,  and  put  in  their  power  \  and,  for  that  rea-- 

fon. 
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ion:,  SVcty  one  may^  along  our  coaft^  take  tHe  ordi- 
nary ufe  o^  it^  which  confifts  in  a  free  navigation^ 
And  every  thing  relative  to  that  ufe; 
•  Whence  it  follows,  that  every  one  may  land  on 
bur  coaft^  refit  velTels,  build  huts^  and  unload  mer- 
thandife,  &r. ;  every  one  may  alfo  call  anchor  along 
t>ur  coaft. 

But  as  to  the  other  ufes  of  the  fea,  which  are  not 
relative  to  navigation^  we  havfe  referved  them  for  our- 
felveSi  over  ill  our  coafts^  and  have  included  them 
among  our  royalties.  No  one  then  ought  to  appropri-^^ 
ate  them  to  himfelf,  till  we  have  granted  him  pcr- 
mifliioti  fo  to  doi 

It  follows,  I .)  That  nobody  can  afllime  the  filhing 
along  our  coafts ;  for^  as  we  caufe  the  fiihing  to  be 
'  done  by  our  bailies,  our  vaflals,  i^c.  the  right  of 
filhing  there  is  already  occupied  by  us; 

2.)  That  no  one  can  build  houl'es  along  our  coafts, 
raife  towns,  gither  amber,  or  limeftone^  (which  the 
Baltic  fea  throws  out  in  great  quantity  on  the  beach), 
nor  take  other  things  which  are  found  on  thfe  fea- 
coafts.  .  For  all  that  is  no  appendage  of  navigation. 

3.)  That  no  one  carl  throw  into  the  bottom  of  the 
fba  ftohes,  and  other  fuch  fuch  things,  to  build  upon^ 
fefr.  Neither  can  they, 

4.)  Appropriate  to  themfelves  an  ifland  which  might 
happen  to  be  formed  dn  our  coafts,  nor  do  any  thing^^ 
in  fine,  which  may  obftrudt  navigation,  or  endamage 
the  Ihore. 

We  Ihall  treat,  in  the  third  part,  of  the  a6Uons  af 
interdicts  which  take  place  with  regard  to  the  fea. 

,  §  4^        . 

In  the  fourth  place,  among  things  common  afe 

humbered  public  rivers,  {JIumina  pumca)^  as  well  as 

their  channels  and  banks,  {ripie  et  alvei)^  in  fo  far  as 

thefe 
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thefc  things  are  ufeful  for  navigation  and  its  depen* 
dencies. 

Rivers  are  called  public  which  run  the  whole  year, 
without  ever  being  dry,  whether  they  carry  boats 
or  not. 

Public  rivers  differ  then  in  this  from  brooks  or  ri- 
vulets, that  brooks  or  rivulets  are  fbmetimes  dry  in 
the  heat  of  fummer. 

A  public  river,  as  well  as  the  fea,  comprehends, 

a)  The  water  which  runs  in  it,    {aquam  projlutntm)^ 

b)  The  banks,  {ripam\  and  c)  The  channel,  {alveum). 
It  has  already  been  obferved,  with  refpeft  to  the  run- 
ning water  of  a  river,  that  as  no  one  can  acquire  the 
property  of  it,  nor  have  it  in  his  power  or  keeping, 
the  ufe  of  it  was  common  to  all. 

We  have  alfo  faid,  that  every  one  Is  allowed  to 
ufe  the  banks  and  channel  of  a  river,  as  far  as  that 
is  neceilary  for  ufing  the  river  itfelf,  of  which  it  would 
not  be  poflible  to  make  any  profit,  if  it  were  prohi- 
bited to  touch  its  bottom,  or  to  approach  its  bank. 
We  have  alfo  already  explained,  in  what  the  common 
ufe  of  rivers  confiils,  as  well  as  that  of  their  channels 
and  banks.  As  to  navigable  rivers,  their  principal  ufe 
confiftsin  the  liberty  of  navigating  upon  them,  which 
is  founded  on  the  right  ofpaffage  (jure  tranfeundi)^ 
of  which  we  (hall  fpeak  in  the  following  fedtion. 

We  have,  in  like  manner,  remarked,  that,  except- 
ing navigation  and  the  rights  depending  on  it,  every 
other  ufe  of  public  rivers  belongs  to  our  royalties, 
and  ought  no  longer,  by  our  fubjeAs,  to  be  number- 
ed among  things  common. 

§  44- 
Private  rivers?  "fivulcts,  and  brooks,  do  not  differ 

from  other  fubjefts  belonging  to  particular  perfons; 

confequently  their  ufe  is   not  common  to  all  men, 

but  belongs  to  fuch  through  whofe  grounds  thefe 

rivers 
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fivers  and  brooks  run.  If  then  the  grounds  of  two 
particular  perfons  be  feparated  by  fuch  a  brook,  and 
if,  by  the  violence  of  the  current,  the  one  happen  to 
lofe  a  part  of  his  ground,  and  it  accrue  to  the  other 
by  means  of  alluvion,  {p^r  alluvionem\  the  firlt  may 
obtain,  by  an  aftion  fimum  regundorumy  reftitution 
of  the  old  boundaries. 

We  (hail  treat,  in  the  third  part,  of  the  aftions  or 
interdids  which  take  place  with  refpedt  to  public 
rivers,  their  channels  and  banks. 

S  45- 
In   the   fifth  place,     among  common  things  are 

reckoned  high-roads,  (vi^e  publico.) 

For  the  right  of  paflage  (jus  tranfeundi)  being 
common  taall  men,  our  will  is  alfo,  that  it  be  allow- 
able for  every  one  to  pafs  through  the  countries  un- 
der our  government,  and  that  none  can  be  hindered 
from  fo  doing,  unlefs  there  be  very  ftrong  rcafons  to 
oppofe  it,  fuch  as  the  iofs  which  might  thence  refult 
to  our  prejudice. 

To  facilitate  the  paflage  through  the  countries  and 
territories  under  our  government,  we  have  caufed  to  be 
marked  out,  after  the  example  of  other  nations,  high- 
ways and  public  road^,  by  which  every  <^ne  may  go 
and  come  freely,  and  without  fear  of  interruption. 

Highways  ar?  not  the  inheritance  of  private  per- 
fons, and  the  ufe  of  them  is  confequcntly  common  to 
all  men.  No  body  then  has  a  right  to  interrupt  the 
paflage  of  the  highways,  nor  to  render  it  more  difii- 
cult  ♦. 

Moreover,  no  other  right  can  be  aflumed  to  the 
highways  but  that  of  paflTage,  for  they  belong  to  our 
royalties. 

No  walks  or  avenues,  for  example,  can  be  formed 
upon  them  without  our  confent. 

*  L.  2.  §  21,  ne  c^aid  in  loco  publico, 

Vol.  I.  3  E  When 
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When  the  highway  becomes  fo  bad  dut  it  is  im* 
pafTable,  as  happens,  for  exaoiple,  when  the  waters  of 
a  neighbouring  river  happen  to  overflow  it,  and  the  ri- 
ver makes  a  new  channel  of  the  high-road,  fuch  as  have 
lands  adjacent^  cannot  be  excu&d  from  yielding  fuch 
part  of  them  as  is  necefiary  for  making  another  load^ 
If  the  river,  leaving  its  new  channel,  return  to  its  old 
current,  and  thereby  the  lands  which  before  the  inun- 
dation ferved  for  a  highway  Ihould  become  free,  a  new 
change  fhall  not,  for  that  reaibn,  be  noade  on  the 
highway ;  and  confequendy  fuch  as  have  yielded  any 
of  their  lands  for  the  new  highway,  cannot  afterward 
refume  them.    It  myft  alfo  be  obfcrvcd,  that  when  an 
eftate  is  fold  by  the  number  of  houflTes,  arpens,  or 
acres,  ttie  high-road  ought  not  to  be  included,  becaulc 
it  is  a  common  thing,  which  conftitutes  no  part  of 
the  eftate. 

In  the  third  part  we  fhall  treat  of  the  difference  of 
roads,  and  of  die  adions  or  interdicts  which  have  beeq 
granted  in  relation  to  highways. 

A    R    T.        V, 

^f  things  ivbofe  ufe  is  con/lantfy  diftined  to  a  community, 
•      {I)fi  rehus  umverfitatis.) 

S  46. 

TN  the  fifth  place,  ^mong  things  which  ^re  not  the 
inheritance  of  particular  perfpns,  are  reckoned  fych 
as  belong  to  a  whole  community ;  by  which  is  under- 
ftood  that  no  one  in  particular  has  the  property  of 
them,  but  that  the  ufe  of  them  is  allowed  to,  all  who 
^re  members  pf  the  community. 

§  47- 
The  Roni^ns  reckoned  among  th?  things  belong- 

ing 
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ifig  to  a  community  public  amphitheatres^  circufes^ 
public  baths,  &fr.  According  to  the  coiiftitutions  of 
our  dominions^  among  things  which  belong  to  com- 
munities arc  reckoned  (hooting-places,  where  the 
burghers  eXercife  themfclves  in  ftiooting  with  cara* 
binesj  common  pafturages,  fcf^i 

§48.       .      . 
The  laws  jgrant  to  fuch  as  are  hiridered  from  ufihg 

thofe  things,  ihterdifts  or  aftionsj  of  Which  we  ftiaS 

treat  in  the  third  part; 


ART.       VL 

t)f  things  nvUcb  have  no  mafier. 
{De  rthus  nullius.) 

w^  S  49-  ... 

Tunings  which  belong  to  no  body,  or  which  hare  no 

mafter,  {res  nuUius),  are  alfo  reckoned  among 

thofe  which  are  not  the  inheritance  of  particular  per^ 

fohs. 

$  50. 

Sy  things  which  belong  to  no  body  arc  underftood 

thofe  which  never  had  any  mafter,  and  thofe  which 

having  had  one  have  afterward  loft  him-,  provided 

always  that  both  be  of  a  nature  capable  of  being  oc* 

cupied ;  that  is  to  fay,  of  making  a  part  of  the  eSe£i:s   - 

of  private  perfons. 

Among  things  which  belong  to  rto  body  are^ 

I.  All  wild  or  favage  beafts  where-ever  they  arc, 

in  the  air,  in  the  water,  or  on  the  gtound. 
n.  All  things  which  never  had  a  mafter,  and  which 

were  never  acquired  of  poile0ed  by  any  body,  fuch  as 

3  E  2  ambei;^ 


404  Part  II.    BaoK  L 

amber  and  precious  (tones  thrown  out  by  the  fea  ctft 
ks  coafts. 

Ill*  Things  which,  after  having  been  in  the  power 
of  a  niafter,  are  no  longer  fo,  becaufe  his  right  of  pro* 
perty  comes  to  ceafe,  as  happens  when  a  man  dies 
without  an  heir,  and  the  fucceflVon  is  thereby  vacant^ 
{hereditas  vacans.)     Such  are  alfo, 

IV.  Things  abandoned,  (res  pro  deretiSo  babiS^e)^ 
that  is  to  lay,  thofe  which  the  proprietor  throws:  away 
^lid  abandons,  with  an  intention  of  having  them  no 
longer  among  his  effeds,  or  which  he  lofes  without 
hopes  of  recovery. 

What  b  loft  by  a  Ihipwreck  is  not  then  to  be  rec- 
koned as  a  thing  abandoned,  when  the  fea  afterward 
throws  it  upon  the  coaft,  no  more  than  what  remains 
in  the  bottom  of  the  lea,  when  there  is  an  intention  to 
take  it  thence  by  divers,  {urinatores.) 

Far  lels  can  we  regard  as  a  thfng  abandoned  what 
was  thrown  into  the  fea  near  the  Ihore,  with  a  view  to 
fave  the  veffel  from  Ihipwreck.  It  is  the  fame  as  to 
things  which  are  loft  by  felling  out  of  a  carriage  -,  he 
who  finds  them  has  not  a  right  to  them  till  tlic  ordi- 
nary prefcription^  k  refults  from  what  has  been  laidi 
that  the  proprietor  of  thofe  things  loft  in  a  Ihipwreck, 
or  otherwife,  may  rcdemand  them  from  the  perfon 
who  has  taken  poffeiTioit  of  theni ;  and  if  be  refufe  to 
reftore  them,  an  aflion  o(  theft  may  be  intented  a- 
gainft  him. 

V.  In  general,  all  fabjeAs  vacant  and  without  ^ 
mafter,  called  adefpota. 

We  Ihall  examine  afterward,  book  II.  tit.  V.  an.  L 
whether  the  things  which  belong  to  no  body,  may, 
according  to*  the  conftitwion  of  our  ftatea,  be  poflefiT- 
ed  and  purchafed  by  particular  perions,.  and  in  what 
manner  that  can  be  done. 
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Alter  having  determined  what  are  the  things  which 

are  not  the  inheritance  of  particular  peribns,  and  in 

which  confequently  no  private  perfon  has  a  real  rights 

all  other  things  not  included  in  the  preceding  articles 

ought  to  be  reckoned  to  belong  to  particular  per- 

fons. 

§54- 
We  ihall  treat,  in  the  following  books,  how  things 

come  to  make  a  part  of  the  effefts  of  particular  per- 

fons,  and  how  property  in  them  is  acquired. 


TITLE        III. 

Of  tbi  difference  of  things  corporeal  and  incorporeal^  dfo 
of  things  moveable  and  immoveable. 

{De  rebus  corporalibus  et  incorporalibus^  6fc-) 

WE  have  hitherto  treated  of  things  as  they  are  re- 
garded either  as  being  not  of  the  inheritance  of 
particular  perfons^  or  as  making  a  part  of  their  tfFcfts^ 
(in  patrimonio  fmgulorum.)  We  are  now,  in  the  lecond 
place,  to  treat  of  things  as  diftinguifhed  into  corporeal 
and  incoi^real,  {in  res  corporales  et  incorporales.) 

§  2. 
Corporeal  things  are  fuch  as  are  of  a  nature  to  be 
feen,  touched,  and  attached ;  fuch  are  a  houfe,  an  ani^ 
mal,  gold,  filver,  fcf c. 

§3; 
Things  incorporeal   {res  incorporales)  arc   fuch  is 

cannot  oe  feen,  nor  touched,  nor  attached  with  the 

hand  j  fuch  are  rights,  (jura) ;  a  jurifdiAfon,  (jurif 

dimo) ; 
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diffio)\  obligations,   {pbUgationes)  \  fervitudes^   (Jerm-^ 
tntts)  \  actions  or  demands  in  law,  {aBibnes)  \  fuccci^ 
lions,  or  right  of  fuccecding,  (jus  hertiitarium )  \  thtf 
right  by  wWch  a  man  is  bound  to  reftore  a  certain 
quantity,  fc?f.     For  though  the  objefts  of  things  in- 
corporeal be  thcmfelvcs  fcnfiblc,  and  clothed  with  a 
body  which  may  be  touched  arid  attached,  neverthe- 
lefs,  as  the  right  of  poffefling  them,  of  redemanding 
them,  G?f.  docs  not  fall  uodcr  the  fenfes,  it  cannot  be 
touched  nor  attached. 

$  4- 
Whence  it  follows,  that  as  things  incorporeal  can- 
not be.lhown  nor  attached,  they  cannot  be  delivered 
by  themfelves,  and  cannot  be  poflefled  but  in  thought 
and  by  an  cfFcft  of  the  will.  This  has  given  occafion 
to  eftabliih  a  kind  of  tradition  or  delivery,  which  i^ 
called  qiicfi  traditio, 

A  perfon  to  whom  an  incorporeal  thing  belongs  is 
not  reckoned  to  be  its  real  poffeflbr,  becaufe  tor  a 
real  poffeffion  the  power  of  attaching  the  thing  is  re- 
quired. They  call  him  only  a  fuppofed  poffeflbr^  {quqfi 
foJfejfor)j  and  his  pofleflion  a  fuppofed  pofleffion,  {qtu^ 
pojfejfto. )  This  is  the  reafon  that  as  things  incorporeal 
can  neither  be  redemanded,  nor  acquired  by  ufuca^ 
pion,  the  laws  have  granted^  in  fuch  cafes,  the  advan- 
tageous claim  of  right,  {rei  yindicationem  utilem)^  and 
prefcription,  (pr^fcriptilntem.J 

In  the  third  place^  things  are  divided  mto  moveable 
and  immoveable. 

Things  moveable  are  fuch  whofe  nature  and  pro- 
perty is,  that  they  may  be  moved  and  tranfponed  % 
fuch  are  gold,  filvcr,  jewels,  coined  money,  houfehbkl 
furniture,  fruits  gathered  and  put  up,  &r. 

S7. 
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.Things  immoveable  are  fuch  as  confiil  in  imnoover 
^ble  fubjedb,  or  lancUeitates^  and  every  th}ng  annexed 
p  them,  as  a  houle,  a  court,  grounds,  meadows, 
Isikes,  &c.  and  even  the  fruits,  both  fuch  as  are  ftiU 
on  the  trees,  or  are  ftill  growing  on  the  groynd. 

§8. 
Among  iipmove^bte  things  are  r^koned  fuch  as 
have  been  deftined  to  the  perpetual  ufe  of  an  immpver 
able  fubje£t  by  its  proprietor ;  fuch  as  a  bafon  walled 
about,  piftures,  and  other  family-picpe?,  vhich  have 
been  exprefely  deftined  and  fet  apart  for  the  family, 
incomes  or  annual  cuftoms,  and  fervices  not  redeem- 
able, (jdhrlicbe  Reniben^  umbloflicbe  Zinfen  und  Pachte^ 

§  9- 
Things  incorporeal  are  by  their  own  nature  neither 

inoveabies  nor  immoveables,  but  they  are  reckoned 
the  one  or  the  other  according  to  the  nature  and  qua- 
lity of  the  thing  to  which  they  are  annexed,  or  which 
they  have  for  their  objeft.  Thus  an  obligation  which 
concerns  moveable  things  is  put,  as  well  as  the  adion 
refulting^  from  it,  in  the  number  of  moveable  things  \ 
but  if  the  obligation  and  ?i6tion  refulting  from  it  had 
an  immoveable  fubjeft  for  their  objedt,  both  would  be 
regarded  as  things  immoveable.  It  thence  follows, 
that  rents  or  yearly  cuftoms,  as  well  as  fervices  and 
duties  not  redeemable,  to  be  taken  out  of  an  immoye^ 
able  fubje£t,  and  the  obligations  relating  to  theie  cu^ 
ftoms  and  fervices^  are  immoveable  things. 


BOOK 
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BOOK        II. 


TITLE       I, 

Sul>leS  of  the  fieoni  hotk, 

F  T  E  R  having  laid  down  in  general,  in  the 
preceding  book,  the  nature  and  qualities  of 
things,  and  the  different  kinds  into  which 
they  are  divided,  in  title  II.  we  fliall  treat  in  general 
of  real  rights,  {ie  jurihu^  in  re)y  of  which  the  laws 
have  only  appointed  four  forts,  property,  {domimvm)  \ 
heritage,  {b^edita^)  \  fcrvitude,  (fervitus)  5  and  pledge, 
(pignus.) 

In  title  III.  we  fliall  treat  of  the  firft  real  right, 
namely,  of  property,  of  which  fliall  be  given  the  defi- 
nition, the  caufe,  the  divifions,  the  fubjedt,  the  ob- 
jed,  and  the  means  of  putting  an  end  to  it,  {caufa^ 
divifiomsj  fuijeHumj  objeSum^  et  modus  finien^.) 

In  title  IV.  fliall  be  explained  the  effefts  of  proper- 
ty, and  efpecially  the  a&ions  refulting  from  it,  name- 
ly, 1.)  Claim  of  right,  {ret  vindication)  2.)  An  action 
of  exhibition,  {ad  exbibendum.)  And,  3.)  An  adioQ 
pf  divifion  of  commons,  {cotnmum  dividundo.) 

§4- 
And  in  title  V.  we  fliall  treat  of  the  means  of  ac- 
quiring property  efl:abliflied  by  the  law  of  nations,  re- 
ferring to  the  following  book  thofc  which  the  civil 
law  h^  introduced. 

TITLE 
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t     i     T     L     fi         11. 

Of  real  rights  in  general. 

t 

(De  Jure  in  re.) 

St' 

A  Real  right  i^  acquired^ 
1.)  By  property,  (ex  dominio.) 
2.)  By  fucceffion  or  inheritance,  {ek  bei^editiiti.) 
3.)  By  fervitude^  {ex  fervitute  tumpradiali  tumfet-*' 
finali.) 

4.)  By  pledge  or  hypothec  oh  a  thing,  {expignore.) 

Theffe  fouf  are  the  only  real  rights  which  entitle  to 
ft  real  adion,  all  other  aftions  being  perfonal,  though 
they  be  granted  on  account  of  things* 

.    §3- 
Some  lawyers  have  indeed  put  pofTeflion  among  real 

rights ;  but  that  is  in  error :  for  in  matter  of  poflef- 

fion  there  is  no  queftion  about  real  rights,  {de  jure  in 

ire\  but  concerning  the  f»fl  of  pofleffion,  {defaSo  pof- 

feffioms)  \  consequently  the  right  refulting  from  it  is 

derived  from  perfonal  obligation,  and  from  different 

caufes,  {ex  obligatione  perfma  et  variis  caufarum  figuris\ 

as  (hall  be  fhown  in  tne  third  part. 

Neither  can  we  number  among  real  rights  fuch  as 
flow  from  the  perfonal  ftate,  nor  comprehend  in  real 
aftions  adions  prejudicial  or  preparatory ;  becaufe  in 
this  firft  objeA  of  right  there  is  no  queftion  either 
of  things,  or  confequently  of  real  right,  but  only  of 

VoL.L  3  F  the 
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the  peiibnal  condition  and  quality,  and  the  rights  re^ 
lolting  from  them. 

Adions  of  reftkution  {aSicms  refiitutm^)  do  not 
belong  to  real  rights,  becaufe  by  thefe  a&ions  the 
thing  is  not  fought  nof  redemanded ;  but  only  a  deed 
which  was  valid  {negotium  validum)  is  annulled. 

§6. 
Far  lef^  can  the  a<%ioDs  called  in  rem  fcrtpt^j  be 
numbered  among  real  rights,  becaufe  they  have  noAe 
of  the  effefks  of  a  real  right,  if  it  be  not  that  for  par^ 
ticular  reafens  they  may  be  intentcd  agatsifl:  a  pof* 
feflbr. 

We  ihall  begin  (?y  treating  (^  piopeity ^  leferriog^ 
the  fubjeft  of  fucceffions  to  book  III.  and  IV.  •,  that 
of  fervitudes  to  book  V. ;  and  that  of  pledges  and 
hypothecs  or  ihoFtsa£:!es  to  book  VL 


TITLE        Iir. 

Of  tbifirfi  rud  right  ^i^  arifis  fr^m  frfpertf. 

§  I. 

THE  firft  real  right  is  that  arifirfg  from  the' 
property  {ex  dominio)  which  men  acquire  ire 
things :  it  confifts  in  the  power  of  diljpoiing  of  a 
thing  at  oiar  pleafure* 

The  caufe  of  property  is  founded  o»  natural  reafbnv 
Indeed  naturally  things  before  they  are  poiTefled  be-- 
long  to  nobody,  and  having  no  maftcr,  no  man  can  fay 

that 


Part  If.    Book  II.    Title  m.      411 

^Tiat  he  is  the  natural  proprietor  of  them.  It  is  then 
allowable  for  the  firlt  occupant  to  feize  them,  and  to 
reduce  them  under  his  power,  no  one  having  a  right 
to  hinder  him. 

When  therefore  a  man  takes  hold  of  a  thing  with  an 
intention  tb  have  it  and  keep  it,  he  acquires  the  pro- 
perty  of  it,  and  confequemly  a  right  of  doing  with 
it  what  he  pleafes. 

S3- 
Property  is  firft  diftinguifhed  into  general  and  par- 

cicular,  {iminium  generak  ei  pariiadare.)    By  general 

property  is  undeiAood  the  right  which  we  have  as 

Sovereign  to  all  the  things  which,  having  no  mafter,  are 

numbered  among  tho&  belonging  to  our  rojralties* 

As  thefe  things  are  ours  without  being  put  in  poffef- 

fion  of  them  by  feizing  them,  the  right  which  we 

have  to  dnefe  llyngsis  only  improperly  caUcd  a 'right 

of  property. 

Particular  property  1%  the  right  which  every  private 
perfon  has  to  what  belongs  to  him  as  his  own. 

Property  is,  in  the  fccond  place,  direft  or  ufeful, 
Xdominium  direifum  vd  utileS)  A  man  has  the  dired:  pro* 
perty,  when  referving  the  fimple  propeity  rf  an  elbite^ 
,he  gives  the  -enjoyment  of  it  to  anotncr :  and  one  has 
the  ufeftf  1  property  when  he  has  obtained  froni  the 
proprietor  or  dfjreft  lord  tlie  enjoyment  of  an  eftate 
for  feveral  years,  which  takes  place  in  long  leafes,  in 
iiefs,  and  in  other  tfanfaftions,  to  which  the  laws  have 
granted  the  effeft  of  property. 

In  the  third  place,  property  is  divided  into  real  or 
fidlitious,  {jdomimum  verim  etJiSum.)  Real  property  is 
that  which  the  true  proprietor  has  acquired  by  a  juft 
title.  Fi£titious  property  is  that  which  the  laws  have 
contrived  to  take  place  in  cafes  when  really  there  is  no 
property :  of  this  order  is,  for  example,  that  which 
creditors  have  to  things  which  their  debtor  alienates 
to  their  prejudice* 

3  F  2  In 
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In  fine,  in  the  fourth  place,  property  is  diftingui&s 
ed  into  natural  and  civil,  (dominium  naturak  ft  civile.} 
The  natural  property  belongs  to  a  wife,  who  feils 
an  immoveable  fubjea  for  her  portion  ;  and  the  ch^ 
property  of  fuch  a  portion  belongs  to  the  hufliand. 

§4- 
The  property  of  a  thing  can  naturally  be  acquired 

only  by  feizing  and  laying  hold  of  it,  becayfe  the  pro- 
perty including  the  power  of  difpofing  of  a  thing  at 
our  pleafure  would  be  ineffe&ual,  if  the  thing  had  ne- 
ver been  cither  in  our  power,  or  under  our  Keeping. 
Wherefore  it  is  right  to  fay,  that  property  takes  its 
origin  from  pofleffion,  and  that  it  can  never  be  acqui- 
red by  (imple  covenants. 

§5- 
Every  one  who  has  the  ufe  of  reafon  may  acquire 

a  right  of  property  -,  but  madmen,  fatuous  perfons, 

pupils,  and  minprs  under  age,  &^.  cai^not  acquire  it 

by  themfelves,  and  the  concurrence  of  guardians  an(^ 

curators  is  necefTary.     See  above,  part  I.  book  III. 

tit.  vn,  §  4. 

Property  is  acquired  either  by  the  law  of  nations^ 
that  is  to  fay,  by  methods  founded  in  reafon,  or  by 
the  civil  law,  that  is  to  fay,  by  methods  which  civi^ 
laws  have  introduced.  Of  the  ftrft  we  (hall  treat  in 
title  V.  and  of  the  others  in  books  III.  and  IV. 

It  may  be  laid  down  as  a  general  rule,  That  there  i^ 
nothing  of  which  the  property  may  not  be  acquired. 
From  this,  however,  muft  be  excepted, 

I.)  Things  incorporeal,  which  of  their  own  nature 
can  neither  be  feized  nor  poffeflcd  -,  fee  art.  I.  of  the 
following  title.  From  the  rule  muft  alfo  be  excepted, 

2.)  Certain  corporeal  things ;  for  example, 

a)  Thofc 
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a)  Thofc  which  we  cannot  poflefs  nor  hold  in  our 
Jceeping,  fuch  as  the  air,  running  water,  the  fea,  and 
public  rivers. 

b)  Such  as  by  the  laws  are  excluded  from  the  comr 
merce  of  mankind,  as  things  facred  and  religious. 

c)  Such  as  cannot  be  occupied  but  with  a  refervar 
^ion  of  the  public  ufe  eftabUflied  by  the  law  of  na- 
tions, and  which  are  called  comn^on  and  public ;  fuch 
are  the  banks  and  ihore  of  the  fea,  and  of  rivers  and 
their  channels,  (Jittchra^  rip^jalvei.) 

d)  Thofe  of  which  particular  perfons  have  only  the 
fimple  ufe,  as  things  belonging  to  a  city,  or  to  a 
community. 

We  Ihall  fpeak  of  the  efiedts  of  property  in  the 
following  title. 

§9- 
The  right  of  property  is  extinguilhed,  i.)  When 

the  proprietor  dies  without  leaving  children ;  for  when 
he  leaves  children,  they  prcferve  the  right  of  proper- 
ty, and  have  no  need  to  declare  themlelves  heirs  of 
their  father  to  obt^n  his  fucceffion. 

2.)  When  the  proprietor  alienates  a  thing,  and 
when,  by  confent,  it  is;  transferred  to  another. 

3.)  When  he  abandons  it  with  an  intention  to  have 
it  no  longer  among  his  effc6ts ;  for  example,  when 
one  throws  money  among  the  people.  But  we  mud 
not  reckon  as  abandoned, 

a)  Things  which  a  man  does  not  keep  carefully, 
and  which  he  expofes  imprudendy  to  the  avidity  of 
itrangers;  for  example, 

jb)  Such  as  fall  from  a  public  carriage ; 

c)  Such  as  by  fhipwreck  fall  into  a  public  river,  or 
fire  thrown  into  it ;  as  weU  as, 

d)  Spch  as  are  loft  in  the  fame  manner  at  fea,  near 
to  the  coalL  It  is  otherwife  of  things  which  are  loit 
out  at  fea. 
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A  peiibn  then  who  retatins  any  of  diofe  things  u^hich 
ure  not  reckoned  to  be  abandoned,  and  who,  kiioir* 
ing  the  proprietor,  does  not  reftore  them,  (hall  be  re» 
garded  and  punifhed  as  a  thief. 

4.)  When  the  thing  itfelf  happens  to  perifli,  or  be 
deftroyed. 

5.)  When  an  enemy  carries  away  a  thing,  and  putt 
it  in  his  own  keeping,  as  happens,  when  he  maifports 
it  into  hid  own  limits. 

Neverthelefs,  the  property  of  a  thing  carried  off 
by  an  enemy  is  not  entirely  loft,  becaufe  the  proprie-r 
tor  has,  by  virtue  of  the  right  of  recovery  or  reprifid, 
(jure  pqfiliminsi)^  hopes  of  recovering  it.  And  this  is 
the  r^on  that  he  may  leave  it  in  legacy  by  will,  and 
that  the  heirs  may  include  it  in  the  divifion  of  the  fuc^ 
criTion.     See  below,  tit.  V.  art.  VI.  §  35. 

6.)  When  a  thing  which  our  fuhjefts  had  taket) 
from  the  enemy,  is  retaken  by  the  fame  enemy  before 
it  be  put  under  our  keeping.  See  bejow,  tit.  V» 
art.  VI.  §  34.    ^ 

7)  When  a  thing  fo  changes  its  former  ^cies,  that 
its  firft  form,  or  fpecies,  cannot  afterward  be  reftorcd. 
For,  by  this  change  of  form  or  fpecies,  the  thing  is, 
fo  to  fpeak,  confumed  and  loft,  and  confequently 
there  is  nothing  in  the  new  fpecies  which  the  proprie^ 
tor  of  the  former  can  claim  as  belonging  tobim: 
and  the  new  fpecies  .belonging  to  nobody,  and  owing 
its  exiftence  only  to  the  deed  of  him  who  hath  made 
it  what  it  is  (failo  facienHs)^  it  belongs  ta  lum  who 
hath  made  it  fuch  in  his  own  name.  See  below, 
tit.  V.  art.  II. 

But  as  a  man  who  makes  a  new  fpecies  of  materials 
belonging  to  another,  would  be  enriched  at  the 
cxpcnfe  of  the  proprietor  of  the  materials,  if  he  Yftre 
not  obliged  to  indemnify  him,  the  latter  may  demand 
their  value ;  or,  if  the  new  fpecies  cannot  be  reftorcd 
to  its  firft  form,  he  may,  by  an  adtion  of  exhibition, 

ad 
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4d  iicbibindimh  demand  that  the  materials  belonging 
to  faim  be  feparated  from  ic«  which  he  has»  at  the 
fame  tin>e,  a  right  to  redemand« 

By  the  examination  of  thefe  principles^  is  feen  the 
reafon  on  which  the  laws  are  founded  in  deciding^ 

a)  Th^  the  fvoprietor  of  materials  may  lofe  the    . 
property  of  them  by  Jpecificatiim  or  manufafture  of 

a  new  ibecie^^  by  c^nfujkn  or  mingling  of  things 
liquid,  oy  commix  turn  or  mixture  of  ibUd  bodies^ 
and  by  acc^ffm. 

b)  That  the  proprietor  of  a  piece  of  earth,  of  a  plant, 
of  a  tree,  &r,  lofes  alfo  the  property  of  them,  when,  be- 
ing detached  from  hi^  fubjeifb  or  ground,  they  are 
joined  to  that  of  another,  and  take  root  there. 

c)  That  the  proprietor  of  a  tree,  or  of  a  piece  of 
land,  may  lofe  the  property  of  the  fruits  which  ano- 
ther has  gathered  or  reaped  upon  his  land  1  and,  in 
fine, 

d)  That  the  proprietor  of  a  piece  of  groundit 
Which^  by  an  inundation,  becomes  the  new  bed  of  a  - 
fiver,  is  deprived  of  his  right  of  property  in  that 

ground ;  and  that  he  does  not  lofe  it,  even  though  it 
e  conilamly  over&iwed,  as  loQg  as  it  does  not  ferve 
as  a  bed  to  Uie  river. 

By  the  change  of  fpecies,  not  only  the  property  is 
loft,  but  even  the  real  rights  annexed  to  it,  and  which 
ihall  be  mentioned  in  the  title  which  treats  of  ufu^ 
frua  (ii  ufufruau.) 

8.)  Property  is  loft  alfo  by  fentences  which  havs 
acquired  the  ftrength  of  a  thing  determined,  even 
though  the  judaes  ihould  have  determined  contrary  to 
law.  The  reaion  of  which  is,  that  both  parties  have 
coniented  to  the  dccifion  of  the  judges. 

9.)  A  man  lofes,  in  like  manner,  his  right  of  pro^ 
tierty  to  wild  beofts  which  he  had  taken,  as  fix>n  as, 
naving  recovered  their  natural  liberty^  they  are  out 
of  fight.    See    below,  tit.  V.   art.  I.    Whence  it 

follows. 
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follows,  that  they  cannot  be  redemanded  from  ood 
who  takes  them  afterward. 

ID.)  The  fame  is  the  cafe  with  a  wild  be^  which,' 
being  tamed  and  accuftomed  to  come  back,  is  abfenc 
fo  long  as  to  make  us  lofe  hope  of  its  return ;  tc  be* 
longs,,  in  like  manner^  to  the  firft  who  feizes  it,  (fee 
below,  ibid.)    In  fine, 

1 1.)  The  right  of  pitoperty  is  loft  alfo  by  prcfcrifH 
tion.    See  book  III.  tit.  V. 


T     f     T     L     £         IV. 

0/  the  effeSs  of  pr&perty*, 

(Be  effeSu  dmimi.) 

Aljo  of  the  aSliom  which  flow  from  the  right  offropert^^ 
namely^  a)  Of  claim  of  right,  demand,  or  chaUenge  y 
h)  Of  the  aSion  of  exhibition,  ad  exhibendum ;  and 
c)  Of  the  a£lion  of  divifion  of  comrnons,  communi 
<Uvidundo. 

* 

§  i. 

HAving  declared  in  §  8.  of  the  preceding  title, 
that  we  ihoukl  in  this. title  treat  of  the  eflFcds 
of  property,  we  are  now  to  give  an  explanation  of 
theni.    - 

§2. 

The  principal  effeAs  of  property  confift  in  thefe 
two  things. 

I.  The  proprietor  of  a  thing  acquires  a  real  right 
in  it,  by  which  he  can  difpofe  of  it  at  his  pleafure  *, 
and  confequently  alienate  it,  confume  it,  or  fpend  it, 
in  fo  far  as  that  liberty  is  not  reftrained  by  our  laws. 
.  U.  Property  fcrvcs^  for  a  foundation  of  fcrcral 

actions  i 
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a&ions;  fuch  are,  i.)  Claim  of  right,  demand,  or 
challenge ;  2.)  An  a£Uon  of  exhibition,  ad  eichHembtm^ 
irhich  is  an  aAion  preparatory  to  the  preceding  >  and, 
3.)  An  aAion  of  divifion  of  commons,  communi  divi- 
Jiindo.  We  are  now  «o  tr^at  of  each  of  thelc  aftions 
ifi  particular* 

A    R    T.      I. 

Of  a  claim  of  right  (revendication.) 
{De  rei  vindicatume.) 

§3. 

^Laim  of  right  {nvendication)  is  a  re^  a6bon  which 
the  laws  allow  to  the  proprietor  of  a  corporeal 
^ing?  againft  any  perfon  in  poiieffion  of  it,  and 
in  virtue  of  which  the  po0elibr  is  bound  to  restore  it, 
with  all  its  dependencies,  [am  omm  caufa.) 

.       .      .     .  5  4- 

This  aftion  is  dired,  or  advantageous.  Direft  title, 

or  claim  of  right,  is  founded  on  real  property,  (in 
domimo  direSo)^  and  is  only  allojired  to  the  true  pro- 
prietor. 

The  proprietors  then  who,  by  our  laws,  have  on- 
ly an  advantageous  or  fuppofed  property,  (domnium 
utile  vel  fi£lum)^  have  no  direA  adion  ;  but  our  laws 
allow  them  the  profitable  claim  of  right,  which  fhall 
be  fpoken  of  at  the  end  of  this  article^. 

It  muft  be  obferved  here,  that  a  man  who  buys  a 
thing  in  his  own  name,  becomes  proprietor  of  it, 
even  when  he  pays  it  with  another's  money  ^  fo  that 
he  who  fumiflied  the  money  has  no  right  to  claim  it : ' 
becaufe  the  queftion  is  not  to  whom  the  money  be- 
longed, but  in  whofe  name  the  thing  was  purchafed. 
TJiere  are  however  cafes  in  which  the  laws  allow  tlic 

Vol.  L  3  G  profitable 


418  Paut  11.    ]?ooii  IL 

profitable  daitn.  They  (hall  be  ineDtkined  in  ihe  la^ 
ledtion  of  this  artkle. 

When  a  thupig  h^s  been  fi>ld  tq  (^eol  peifims^  ho 
to  whom  it  was  firft  delivered  is  reckoned  pr^r^^tOF^ 
whether  delivered  \t\  reality  or  in  a  fuppofed  manner, 
(vel  vere  velfiQe)^  he  alone  can  claini  it,  even  though 

a)  He  have  as  yet  paid   none  of    the  price,    and 

b)  Though  the  feller  ihould  afterward  have  delivered 
it  to  anouier^  who  had  p^icl  the  whole  pnfrc 

It  is  not  precifely  requifite  that  the  claimer  heI4 
f  hp  property  of  a  thing  which  he  wants  to  claini  at  the 
time  of  Utilconteftation,  litigation,  or  controverfy ;  «n<4 
it  is'  fiUEcient  that  he  have  acquired  it  when  the  af- 
fanr  is  determined  (tetnpori  judic^ti) :  fbr  riien  the  pot 
feflbr  can  na  longer  oppofe  to  him  the  excefvtion,  that 
he  is  not  the  real  propnetor,  (exieptiinem  mn  c&mpeiemis, 
dominii).  But  if  the  poiieflSu*  of  a  thing  (hould  deny, 
that  the  claimant  \s  the  proprietor,  the  latter  would 
be  obliged  to  prove  his  right  of  property^  and  the 
title  by  which  he  acquired  it. 

Obferve  moreover^ 

I .)  That  he  who  only  has  the  poQeffion  of  a  thing, 
without  bein^  able  to  allege  the  caufe  on  which  that 
pofleffion  is  founded,  would  have  no  title. 

2.)  That  neither  would  it  be  a  fufficient  title  for. 
him,  to  prove  that  the  thing  was  delivered  to  him,  if 
he  do  not  prove,  at  the  fame  time,  that  the  delivery 
was  made  in  virtue  of  a  title,  or  of  a  caufe  fuiBcient 
to  transfer  the  property,  (ex  caufa  dpminii  iranJUsiva)  -, 
and, 

3.)  That  the  title  itfelf  would  atvailhim  nothing, 
if  delivery  had  not  followed  upon  it. 
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'4  •^  • 

A  ptffon  who  inttAdd  to  claim  a  things  k  alfo  ob« 
ligcd  to  prove^  that  the  perfon  from  whom  he  holds 
it  acquired  it  by  ^  jiift  ticle^  (ix  jufto  Htulo.)  When 
then  a^reftator  has  left  in  legacy  a  thing  oh  which 
iuiother  forms  a  claims  the  legatary  cannot  demand 
it^  unle(s  h^  prove  tl;tat  the  teftator  had  the  property 
of  it. 

*  Neverthekfs,  it  is  not  always  neceffary  that  one 
who  intends  to  claim  a  thing,  fhould  fpecify  and  pro- 
duce the  titiies  by  virtue  of  which  he  has  the  pro- 
jpcrty  of  it:  it  is  enough^  that  he  provfe  bv  tokens^ 
and  fufficieht  prefuniptionsv  that  he  and  nis  ance- 
ftors  have  poflfefied,  for  feveral  years^  the  thirtg  which . 
is  in  iitigatidn^  as  belonging  to  them  in  property. 

Obferve^  that  it  is  proper^  neverdielefs,  for  the 
claimant  to  produce  his  particular  title  \  becaufe  it 
may  happen,  that  after  being  caft  in  his  claitn,  which 
he  had  founded  only  on  his  right  of  property  in  gene- 
htl,  he  might  afterward  iiicline  to  prove  his  particu^ 
kr  title)  and  that  then  he  Would  no  longer  be  allow*' 
led  fo  to  dO|  by  reafon  that  the  exception  of"  H  thintf 
determined^  (tKceptio  rei  judicata) ^  would  bfc  objefted 
to  him,  all  particular  titles  being  included  under  the 
general  denomination  of  property,  in  the  proof  of 
which  he  had  beeh  caft. 

Whereasi  if  he  produce  his  particular  titte,  and  that 
It  be  rtot  found  fufficient  and  valid,  he  may  ftill  ob- 
tain a  ferttence  and  cc^n^lufion^  on  producing  othef 
titles. 

^     §  10. 

A  claiAi  cahtiot  be  mtented  but  againft  the  poflef- 
jfor  •,  but  it  is  lufficient  in  order  to  raife  it,  that  before 
publication  the  defender  be  in  pofieflion  of  the  thing 
claimed.  It  is  alfo  indifferent  whether  the  defender 
jpofTefs  it  in  his  own  name  (nafuraliter)^  or  in  the 

3  G  2  name 
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name  of  another  (dviliter)  \  whence  it  follows,  that  a 
claim  likewife  takes  place  agabft  a  farmer,  a  dcpofi* 
tary,  a  borrower,  i^c.  and  even  againft  every  d^en^ 
der  who  pofielles  a  thing  without  tide. 

We  reckon  alfo  as  pofleflbrs, 

I.)  Such  as  have  alienated  a  thing  by  fraHd,  or  hj 
a  grofs  fault,  (lata  culpa) ^  that  is  to  fay,  a  palpable  ig- 
norance, and  who  allege  afterwards  that  alienation  to 
be  freed  from  any  prolccution.  It  would  be  other- 
wife,  if  it  were  alienated  on  a  fuppofed  r'^ht. 

S  »2, 

n.  Heirs  are  alio  bound  for  pofibflbrs,  not  only 
when  they  have  alienated  the  thing  fraudulendy,  but 
even  when  they  have  done  fo  on  a  fuppofed  rights 
when  the  caufe  has  been  already  debated  with  the  de- 

fun<a. 

S  I?- 

In  fine,  fuch  as  are  regarded  III.)  as  poflefTors,  who^ 
voluntarily  offer  themfelves  to  anfwer  the  claim,  and 
litigate  the  caufe,  though  they  do  not  pofled  the 
thinff,  or  poffefs  it  only  in  name  of  another. 

The  defenders  eann6t  objedk  after  debate,  that  they 
do  not  pofTefs  the  thing,  or  poffefs  it  only  in  name  of 
another ;  but  they  are  obliged,  according  to  circum- 
fiances,  to  rellore  either  the  thing. itielf,  or  its  value, 
yf\t\i  all  damage  and  intereft,  (cum  arntd  caufa.) 

If,  in  the  fecond  cafe,  the  perfon  in  whole  name 
the  defender  pofleffes  die  thing  interpofe  himlelf,  and 
defend  his  own  rights,  the  pofTeflbr  is  not  obliged  to 
deliver  it ;  and  the  claimant  is  bound,  in  the  firfl: 
place,  to  get  his  claims  decided  againfl:  him  from 
whom  the  pofleflbr  derives  his  right ;  but  this  laft 
ought  to  pay  to  the  claimant^  all  the  charges  which 
he  has  occafioned  to  him. 

When  the  pofTeflbr  has  already  been  ordained  by 

fentence 
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leiitence  to  delivfir  the  thing,  and  when,  coniequent- 
ly,  his  author  does  not  interpofe  till  the  momem  of 
cxecvition,  it  fhall  not  be  retarded  by  his  oppofition 
or  objeiflion,  and  the  proceedings  in  this  cafe  ihaU 
be  as  is  ordained  in  §  28.  of  this  title. 

§  14- 
If  the  defender  deny  that  he  poflcfles  the  thing; 

the  claimant  is  bound  to, prove  it ;  and,  if  he  prove  it, 

the  defender  is  bound  to  deliver  the  thing  immediately, 

without  neceffity  of  further  procedure  for  that  pur- 

poie ;  and  if  he  intend  to  profecute  his  right  againft 

the  claimant,  he  muft  do  it  feparately,  and  muft,  be* 

fides,  take  burden  of  the  proof  to  be  made. 

When  the  proprietor  raifes  this  a£kion  againft  one 
who  polTelTes  the  thing  only  in  name  of  another,  the 
fotkffoT  may  be  freed  from  the  profecution,  on  na- 
ming his  author,  againft  whom  the  claimant  is  to  in- 
tent his  aftion,  even  though  the  poffcflbr  fhould  have 
another  real  right  in  the  thing,  fuch  as,  a  right  of 
fervitude,  or  mortgage. 

But  I.)  If  one  who  poflcfles  in  name  of  another, 
fliould  have  the  advantageous  property  of  the  thing, 
and  be,  for  example,  in  pofleifion  by  a  right  of  fief, 
of  long  Icafe,  fc?r.  he  would  not  be  freed  on  naming 
his  author,  and  would  be  bound  to  debate  the 
caufe. 

2.)  If  the  queftion  were  concerning  a  right  of  fer- 
vitude, or  even  of  mortgage,  one  who  aflumes  thefe 
rights  could  not  be  freed  from  the  aftion  which  ano- 
ther ftiould  intent  againft  him  on  that  account,  and 
would  be  obliged  to  litigate  the  caufe  for  the  defence 
of  his  own  right. 

Neverthelefs,  in  both  cafes,  the  pofleflbr  might 
caufe  his  author  or  guaranty  to  be  cdled. 

§16. 


J 


4ift  .  ^ ART  it.    Booit  Hi 

.When  there  ftre  feveral  liropnetors  of  an  cftttr^ 
the  pofleflbr  muft  defign  diem  all  by  their  naine^ 
and  furaamesy  their  quddties  and  rtfidence; 

S  17- 
But  the  pofleflbr  muft  fummon  and  home  the  pro- 
prietor before  iitigatiod.  If  he  db  it  only  aftxrr^ 
he  iboilkl  be  bound  to  reimburfe  the  clamant  M  the 
charges  which  he  has  occafioned ;  and^  if  he  wait  to  do 
it  till  the  fentence  itfelf  be  pailed^  he  fliould  be  bound 
either  to  deliyer  the  eftate  with  iu  dependencies^  or^ 
if  the  proprietor  prefent  himfelf  then^  to  pay  to  the 
cbdmant  the  value  of  the  eftate»  on  giving  up  hia 
rights.  For  he  ought  to  impute  it  to  himfelf,  that 
he  was  not  liberated  from  tlie  profecution  on  naming 
his  author,  as  well  as  that  he  had  amnfed  the 
datmant^  and  pat  him  to  charges. 

518. 
A  defender  who  lianies  his  author^  is  hot  obliged  td 
pTovt  that  the  author  is  proprietor  of  the  thing,  but 
only  that  he  himfelf  derives  right  from  the  author,  ot 
pofiefles  it  in  his  name. 

The  claimant  ought  te  caufe  the  author  named  ta 
be  fummoned,  and  get  the  difference  fettled  with  him. 
In  cafe  he  do  not  appear  at  the  firft  citatioii^  a  fecond 
day  fhall  be  appointed  i  and  if  he  ftill  do  not  appear 
at  this  fecond  day  appointed,  the  pofleflbr  (hall  be 
obliged  to  deliver  the  thing  to  the  claimant.  More« 
over,  the  author  named  cannot  come  and  objed  a- 
gainft  the  advantage  taken  of  his  negled,  but  Ivs  fh;di 
be  obliged  to  profecute  his  right  in  a  ieparate  aAion^ 
{in  feparato.) 

§  20.  %' 

In  cafe  the  author  named  do  not  own  himfelf  f>r6- 
pristor  of  the  thing,  the  pofleflbr  fliall  be  obliged  im^ 

mediately 
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fiysdiately  to  reftore  it  to  tho  claimant,  with  all  tho 
fruits  sKcived  aad  (oqc^vahlc. 

A  peribn  who  wants  to  la>  claim  tp  a  tiung  ought  to 
defcribe  it  in  a  circumftantial  manner,  i.)  If  it  bc  % 
iand-eftate,  for  exwapk,  h^  oM^ht  to  name  ^pottttbr^ 
the  number  of  ^tcs^  dlftingu^d  in  Gtrmmy  hj  the 
words  buffen  or  morgen^  the  iituation»  an4  fudi  other 
circumftanQes.  In  ca(^  the  lands  be  intf  rmilced  with 
others,  and  their  limits  canoot  be  fliQW9»  tl>9  defends 
er's  letters  9f  purchaTe^the  public  regiAn^,  toticfs:  or 
furvey-books,  &^.  fhaU  be  qxaaMned  at  the  expenfe 
of  the  perfoo  who  (hall  be  caft  in  the  caufe  \  and  if, 
after  meafurlng  the  Unds^  it  be  £Hi»d  that  iJMt  de^ 
fendei^  poflefies  more  thaa  he  ou^t  to  hff^c,  tike  judge 
(hall  allot  to  the  claimant  the  lands  whi<;h  he  wants,, 
partly  in  good  ioil,  and  partly  in  worfe,.  aa  eqiuity 
Jlhall  require, 

2.)  If  a  perfon  want  to  claim  a  moveable  thing,  he 
muft  Ihow  its  quality  and  its  quantitv,  with  all  the 
circumftafices ;  for  examf^,  if  it  do  a  heaft,  he 
muft  alio  tell  its  fex,  and  its  cdpur  i  if  it  be  a  veflB, 
of  what  materiak  it  is,  of  gold  or  of  filver>  (stc. ;  if  it 
be  cloaths,  their  colour  and  kind ;  if  thry  be  things 
which  are  reckoned,  their  number  ^  and  if  it  be  un* 
wrought  materials,  their  kind,  their  weighty  ^c. 

3.)  Finally,  the  claimant  oq^H.^  declare  whether 
he  wants  to  claim  the  whole  imimoveable  fubje^  or 
only  a  part. 

S  22. 
.  Claim  of  right  alfo  takes  place  agianft  the  poflefibr's 
heirs,  in  fo  far  as  they  poflcis  the  imnoQveahk  fiibjed): 
or  landreftate.     See  below,  §  28. 

If 't]^en  there  be  feveral  heirs,  and  the  immoveable 
fubjeft  be  poiTcffed  only  by  one  of  them,  the  claim 
(:an  be  iniie^ted  only,  againft  him, 

§  23. 


^ 


424  Part  n.    Book  II. 

By  this  aAion  the  individuals  of  corporeal  things 
{res  Jingidaf^es  et  corporaks)  only  are  claimed,  without 
diftinguifhing  whether  they  be  moveables  or  immove- 
ables. Whence  it  follows  that  claim  of  right  does 
jiot  take  place, 

a)  When  a  claim  is  formed  upon  a  generality  of  * 
cfieAs,  or  of  rights ;  for  example,  on  a  fucceffion,  a 
flock,  or  other  mafs  of  things. 

b)  When  claims  are  formed  to  things  incorporeal, 
for  example,  to  a  right ;  becaufe,  properly  fpeaking, 
incorporeal  things  are  not  poflefled.  Neverthele^ 
when  a  corporeal  thing  is  claimed,  to  which  there  arc 
rights  annexed,  they  loUow  the  nature  of  the  thing, 
becauie  it  muft  t>e  reftored  with  all  its  dependencies, 

t)  When  the  queftion  is  concerning  things  which 
arc  not  fubje&s  of  commerce.    Or,        ^ 

d)  Concerning  fuch  as  have  received  another  form, 
and  are  become  a  new  fpecies,  {rwvam  Jpeciem  accept-^ 
runt.) 

S  24-     .        . 
The  eflFeft  of  this  aftion  confifts  in  the  pofieflbr's 

being  bound  to  reftore  the  thing  to  the  claimant  and 

proprietor,  with  all  its  dependencies,  though  a  diftinc- 

tion  muft  be  made  here  between  a  bona  fide  pofleflbr, 

or  one  poflefling  on  a  right  which  he  prefumcs  good, 

and  one  pofleffing  on  a  right  which  himfelf  knows,  or 

is  prefumed  to  know  to  be  bad,  {inter  fojfejfbrem  btnue 

wlmaUfidei.) 

§  25. 

The  bona  fide  poflcflbr,  who  thinks  that  he  has  the 
property  of  a  thing,  and  can  difpofe  of  it  at  his  plea* 
fure,  is  bound  to  reftore  to  the  claimant, 

I.  The  thing  itfelf,  with  all  its  confequences,  fuch 
as  fruits  hanging  on  the  trees,  or  ftill  ftandin^  on  the 
ground* 

If  he  have  alienated  it,  and  confequently  no  longer 

poflcfs 
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pofiefs  itj  he  is  not  bound  to  rcftore  to  the  claim- 
ant the  price  received  for  it,  even  though  he  may- 
have  fold  it  dearer  than  he  bought  it  j  but  the  pro- 
prietor muft  fue  the  jierfon  in  poffeffion. 

Neverthclefs,  if  the  proprietor  cannot  obtain  the 
thing  from  the  poffeffor,  becaufe  he,  for  example, 
may  have  loft  it^  equity  requires  that  the  perfon  who 
alienated  it  reftore  to  the  proprietor  what  he  has  re- 
ceived above  the  price  J}5ud  for  it. 

n.  The  bona  fide  poffeffor  is  bound  to  reftore  to  the 
proprietor  the  fruits  which  he  has  got,  (in  which  are 
included  alfo  the  treafures  which  he  has  found),  when 
thefe  fruits  are  ftill  extant,  and  the  poflcfibr  is  enrich- 
ed by  them ;  but  he  is  nowile  bound  to  make  good  to 
him  the  fruits  received  and  fpent,  and  far  leis  thole 
that  he  might  have  received,  (fruilus  perdpiendos.} 

Neither  is  it  neceflary  to  make  a  diftinftion  of  thefe 
bruits,  and  to  examine  whether  they  be  natural,  civile 
or  the  efFe6t  of  induftry,  {naturaUs^  civilesy  indu- 
Jkiales)  J  for  all  thefe  fruits  are  become  the  proper 
cfie£ts  of  the  bona  fide  poffeflbr  from  the  moment  that 
he  has  confumed  them,  and  is  not  enriched  by  them  : 
the  reafon  of  which  is,  that  believing  himlelf  lawful 
poflefTor  of  his  efFedls,  he  alfo  thought  he  might  dif- 
pofe  according  to  his  pleafure  of  their  fruits.  It  is 
even  prefumeable,  that  he  would  not  have  confumed 
them  if  he  had  thought  that  they  did  not  belong  to 
him,  and  that  he  womd  fometime  be  obliged  to  re- 
ftore them. 

As  to  the  fruits  which  have  enriched  the  poflefTor, 
if  he  poflefs  them  during  the  time  requifite  for  pre- 
fcription,  they  cannot  afterward  be  redemanded  from 
him,  fincc  they  are  his  by  ufucapion  or  prefcription^ 

What  has  been  faid  or  fruits,  is  alfo  to  be  under- 
stood of  the  interefts  of  capital  fums  belonging  to 
another,  which  the  bona  fide  poffeflbr  has  laid  out. 

One  who  intents  this  a«ition  needs  not  mention 
Vol.  I.  3  H  fruits. 
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fruits,  becaufe  they  arc  included  by  right  in  the  fen-- 
tence,  the  judge  being  equally  obliged  to  take  cog- 
nifancc  of  them  whether  it  be  a  bona  fide  or  a  mala  fide 
pofleflbr. 

III.  A  bona  fide  pofleflbr  is  not  bound  to  make  good 
the  damage  or  wafte  that  has  happened  to  the  thing, 
becaufe  being  in  the  belief  that  the  thing  belonged  to 
himielf,  he  might  ncgle^Jl  and  wafte  it. 

IV.  Far  lefs  could  he  be  obliged  to  be  anfwerablc 
for  events  happening  by  mere  chance.  If  then  a  thing 
perifh  fortuitoufly,  it  would  be  lofl:  to  the  proprietor, 
{res  Mtm  petit  fuo  domino. ) 

S26-  • 

V.  In  cafe  the  bom  fide  pofleflbr  have  laid  out  zny 
expcnfes  on  the  thing  which  he  is  obliged  to  reftore, 
2k  diftinftion  muft  be  made  whether  they  be  neceflary, 
ufeful,  or  done  only  for  plcafure  and  conreniency, 
{impenfe  necefari^e^  utiles ^  voluptati^.) 

I.)  If  the  expcnfes  l;Md  out  by  the  pofleflbr  be  ne- 
ceflTary,  that  is  to  fay,  if  they  were  laid  out  for  thcf 
prefervation  of  the  thing,  he  may  demand  reimburfe- 
ment,  even  though  what  was  done  no  longer  exift  ^ 
and  for  fecurity  of  his  reimburfemcnt  he  has  a  right 
of  retention,  (jus  retentionis.) 

2.)  If  the  expcnfes  be  ufeful,  he  may  alfo  recover 
them,  though  the  melioration  no  longer  exift  •,  but  he 
has  not  a  right  of  retention  for  them  ;  and  if  he  want 
to  be  reimburfed,  he  muft  demand  it  of  the  proprietor 
by  a  feparatc  aftion,  ffeparaia  a£lione.) 

3.)  But  if  the  expcnfes  which  the  pofleflor  has  laid 
out  were  only  for  the  pofleflbr's  plcafure  and  conve- 
niency,  he  cannot  demand  reimburfement ;  but  he 
may  carry  off  what  he  has  caufed  to  be  done,  provided 
he  can  do  fo  without  endamaging  the  thing. 

If  he  had  then,  for  example,  caufed  fome  apartment 
to  be  painted,  he  could  not  deface  the  painting.  More- 
over, 
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.over,  thitt  fort  of  meliorations  could  not  be  taken  in- 
to confideration,  even  though  it  were  pretended  that 
they  were  the  occafion  of  the  eftatc  being  fold,  or  let 
to  greater  advantage. 

If  the  claimant  and  proprietor  of  the  thing  claimed 
want  to  keep  the  meliorations  made  fbr  pleafure,  or 
for  conveniency,  which  the  poflcffor  may  carry  away, 
he  ihall  be  obliged  to  leave  them,  and  to  be  iktisfied 
with  the  value  they  might  yield  after  being  carried 
away,  which  (hall  be  determined  by  perfons  of  (kill. 

But  the  bona  fide  pofleflbr,  who  pofiefling  a  thing 
with  the  proprietor's  confent,  may  have  laid  out  thole 
pleafurable  expenfes  with  his  approbation,  would  have 
a  right  of  retention,  till  thofe  expenfes  were  reimburr 
ied  to  him. 

This  rule,  neverthelels,  admits  an  exception  in  the 
following  -caies, 

I.)  When  the  proprietor  has  not  power  to  give  his 
ponfent  to  them,  as  when  he  is  a  minor  under  age. 

2.)  Wbeii  it  i^  a  hufband  who  lays  out  that  fort  of 
pleafurable  expenfes  on  the  dotal  fortune,  and  with  his 
wife's  approbation ;  for  if  the  ^tal  fortune  happen  to 
be  redemanded,  the  hufband  can  neither  cxafb  rcini- 
burfement  of  thofe  expenfes,  nor  carry  off  the  melio- 
rations. / 

In  cafe  the  bona  fide  poffeilbr  reftore  the  thing  to  the 
proprietor,  without  demanding  the  expenfes  ot  melio- 
rations, he  may  nevcrthelefs  afterward  fue  him  to 
obtain  his  indemnification,  and  intent  the  adlion./» 
faSum^  qr  that  which  is  called  condUlio  fine  caufa^  be- 
caufe  the  proprietor  cannot  be  enriched  out  of  ano- 
ther's fortune. 

When  the  bona  fide  poffeflbr  is  fued,  and  the  caufe 
debated,  he  ceafes  from  that  moment  to  be  in  bciia 
fide  pofleffion  •,  but  with  refpecl  to  the  time  preceding 
the  litigation,  he  cannot  be  regarded  and  obliged  but 
as  a  bona  fide  pofieffoi:. 

3  H  2  When 
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When  the  fum  for  meliorations  and  expenfes  are 
determined  by  fentence,  the  reilitution  of  the  thing 
cannot  be  retarded  by  any  applications  for  redrds  a- 
gainft  the  fentcnce,  which  Ihall  have  no  other  effcd: 
than  what  is  called  devolved,  (quoad  affeSum  JruoUi- 
tivum.) 

%  26. 

A  tnala  fide  pofleflbr,  who  poflefles,  without  the 
proprietor's  confent,  a  fortune  which  he  knows  is  not 
his  own,  is  bound  to  much  more. 

T.)  A  perfon  is  regarded  as  a  mala  fide^  pofleflbr, 
who  knowing  that  a  thing  does  not  belong  to  him, 
neverchelefs  alienates  it,  and  ceafes  confequently  to 
have  the  poflcflion  of  it. 

2.)  When  poflefling  a  thing  which  belongs  to  an- 
other, it  happens  that  the  proprietor  demands,  it,  and 
the  caufe  is  debated,  one  is  reckoned  a  mala  fide  po& 
feflbr  after  the  litigation  or  debate  of  the  caiife. 

If  then  the  demand  were  made  without  titigation, 
a  man  would  not  ceafe  thereby  to  be  in  bona  fide  poflef- 
fion  i  and  if  afterward  the  proprietor  raife  a  new  proceis 
againft  the  pofleflbr,  and  a  litigation  enfue,  the  latter 
would  neverthelefs  not  be  reckoned  a  mala  fide  poflef- 
for  at  the  time  preceding  the  litigation. 

3.)  A  man  who  buys  a  thing  which  he  knows  not  to 
belong  to  the  feller,  is  efteemed  a  miUa  fide  poflfeflbr, 
even  though  he  have  bought  it  at  an  audion,  or  in  s^ 
fair,  and  though  he  have  declared  his  intention  to  fell 
it  to  the  proprietor ;  fo  that  in  fuch  a  cafe  he  has  not 
even  a  right  to  redemand  the  price  of  the  purchal'e. 

There  are  fome  exceptions  to  be  made  to  this  rule : 
The  firft  is,  when  the  purchafer,  by  buying  a  thing, 
prcferves  it,  whereas  it  might  ptherwife  have  perifli- 
ed ;  for  example,  when  he  buys  a  thing  which  was 
jftolen  from  the  proprietor,  or  taken  by  the  enemy. 

The  i'econd,  when  its  price  has  been  employed  for 
the  proprietor's  advantage.     And 

The 
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The  third,  when  the  proprietor  would  himfelf  have 
been  neceffiuted  to  lay  out  for  the  prefervation  of  the 
thing  the  expenfe  which  the  purchafer  has  done  •,  of 
this  order  is,  for  example,  what  is  expended  for  the 
keeping  of  a  ftolen  horfe. 

§27. 

I.  A  mala  fde  po&ffor  is  bound  to  rcftore  to  the 
claimant  or  proprietor  the  thing  with  all  its  confe* 
quences  and  dependencies. 

If  he  have  alienated  the  thing  before  the  proprietor 
made  his  claim,  and  before  the  caufe  was  debated,  he 
(hall  be  bound  to  pay  its  true  price,  the  laws  grant- 
ing for  this  purpofe  a  beneficial  claim  of  ri^ht  to  the 
proprietor. .  If  the  alienation  were  made  after  litiga- 
tion, the  mala  fide  pofiefTor  (hall  befides  be  liable  for 
all  dainages  and  intereil,  fuch  as  the  proprietor  might 
prove  by  the  oath  called  in  litem.  Moreover,  the  lat- 
ter (hall  continue  his  profecution  by  virtue  of  a  diredk 
claim  of  right.  He  is  alfo  at  liberty  to  fue  the  new 
poffcflbr  of  the  thing  -,  and  even  though  he  have  aU 
ready  got  the  price,  he  may  claim  the  thing  itfelf. 

II.  The  mala  fide  poffeflbr  is  obliged  to  rcftore  all 
the  fruits,  not  only  fuch  as  are  extant?  but  alfo  fuch 
as  he  has  already  confumed,  and  even  what  a  good 
ceconomift  might  have  drawn  from  the  thing  of  which 
he  is  in  poiTeffion,  without  making  the  diftin£lion  of 
fruits  natural,  civil,  or  arifing  from  induftry,  (natu- 
rales^  crviles^  induftriales.)  This  takes  place,  even 
though  he  had  bought  or  acquired  it  in  another 
manner,  and  for  value,  Befides,  neither  can  he  ac- 
quire by  prefcription  the  fruits  received. 

It  is  alfo  in  confequence  of  thefe  principles,  that  a 
man,  who  knowing  that  the  money  which  he  pofleffes 
belongs  to  another,  neverthelefs  retains  it,  is  obliged 
to  pay  intereft  for  it,  though  he  have  received  none 
himfelf. 

The 
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The  mala  Jlde  polTeiTor  has  nevcrtbelefs  a  right  ta 
take  payment  of  what  he  lias  neceflarily  expended  for 
the  prefervacion  of  the  tiling ;  he  has  even»  for'  this 

Eurpofe,  a  right  of  retention  on  the  thing,  unlefs  he 
as  ftolen  or  taken  it  by  force,  or  got  pofifeffion  of  it 
by  any  otfcer  fort  of  violence.     For,   in  tliis  ca(e» 
whatever  expenfe  he  may  have  laid  out,  he  can  de- 
mand none  of  it. 

As  to  beneficial  expenfes,  the  maia  fide  po0eilbr 
can  demand  no  reimburfement  of  them ;  but  he  has 
a  right  to  take  away  the  meliorations,  if  that  can  be 
done  without  endamaging  the  thing. 

And  with  refpeift  to  expenfes  laid  out  only  for 
pleafure,  neither  is  the  proprietor  obliged  to  reim- 
burfe  them ;  the  mala  fid(  pofiejQTor  can  neither  de- 
dud  them,  nor  demand  them  in  a  feparate  adion  ^ 
he  has  only  the  liberty  of  carrying  off  and  caking  back 
what  he  has  caufed  to  be  done,  if  he  can  do  fo  with- 
out endamaging  the  thing.  If  he  do  not,  and  deli- 
ver the  thing  to  the  proprietor,  without  rcferving  to 
himfelf  that  liberty,  he  cannot  afterward  obtain  it. 

There  is  no  doubt  but  every  pofTeflbr,  whether 
bona  fide  or  malafide^  is  bound  to  be  accountable  for 
the  fruits  whith  he  has  reaped  and  received,  in  fq 
far  as  he  is  obliged  to  rcftore  them  to  the  proprietor, 
and  confequently  that  the  latter  has  a  right  to  com- 
penfate  it  witli  the  meliorations  of  which  the  pofieiTor 
may  demand  reimburfement,  the  proprietor  not  being 
obliged  to  pay  the  expenfe  of  meliorations,  but  in  as 
far  as  it  exceeds  the  value  of  the  fruits  received. 

It  would  be  otherwile,  if  thfi  poifeilur  had  a  right 
to  make  the  fruits  his  own.  A  wife  then,  who,  after 
the  diflblution  of  her  marriage*  redemaiids  her  por- 
tion, cannot  compenfate  the  fruits  received  by  her 
hulband  with  the  meliorations  which  he  has  made. 
For  the  fame  reafon,  the  heir  called /^«ri^r/a;  cannot 
pbjeft  to  the  htit  feoffee  in  truji  the  exception  of  com- 

penfation, 
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penfation,  and  pretend  to  coftipenfatc  the  meliorations 
which  the  latter  made  by  the  fruits  which  he  received, 
at  the  time  when,  being  not  as  yet  obliged  to  reftorc 
the  fucceflion,  he  had  a  right  to  enjoy  it. 

III.  The  mala  fide  pofleflbr,  who,  by  fraud  or  by 
a  palpable  fault,  (dolo  vel  lata  culpa\  occaiions  any  da- 
mage to  the  thing,  is  obliged  to  indemnify  the  pro- 
prietor, and  to  be  accountable  to  him  for  all  dama- 
ges and  intereft,  which  he  may  prove  by  his  own 
oath  in  litem.  If  the  damage  were  only  occafioned 
by  a  flight  fault,  (levi  culpa)^  the  pofleflbr  fliall  be 
bound  to  pay  only  the  real  value  of  the  thing,  which 
the  proprietor  is  to  prove. 

And  if  the  thing  be  endamaged  fortuiroufly,  the 
pofleflbr  cannot  be  liable  for  any  indemnification,  un- 
lefs  it  appear  that  the  accident  would  not  have  hap- 
pened, if  the  pofleflbr  had  at  firft  reftored  the  thing 
to  its  true  ownen 

But  if  the  pofleflbr  hare  acquired  the  thing  only 
in  way  of  theft,  of  plunder,  or  of  any  other  fort  of 
violence,  he  is  liable  for  mere  chances,  and  for  all 
damages  and  intereft,  which  the  proprietor  can  prove 
by  his  own  oath  in  litem. 

TV.  What  has  been  faidof  the  obligations  of  a  mala 
jf^ik  pofleflbr  takes  place,  even  when  the  thing  hap- 
pens to  perifli  entirely  in  his  hands. 

If  after  the  death  of  a  mala  fide  pofleflbr,  his  heird 
aUo  poflefs  the  thing  with  the  like  prefumptive  inju- 
ftice,  they  are  under  the  fame  obligation  as  he. 

But  when  the  iieir  of  a  mala  fide  pofleflbr  has  him- 
felf  poflcflion*  prefumed  jufl:,  a  difliinftion  muft  be 
made,  whether  the  proprietor  having  raifed  a  pro- 
Cefs  a^ainfl:  the  defunft,  the  caufe  was  debated  or 
was  not.  In  the  firfl:  cafe,  the  heir,  though  a  hna 
fide  pofleflbr,  is  as  much  bound  as  the  defunft,  be- 

caufe. 


43^  Part  IL     Book  II. 

caufe,  by  the  litigation,  there  has  intervened  between 
this  lafl  and  the  proprietor  a  kind  of  fuppofed  con> 
traft,  which  binds  the  heir;  neverthelels,  there  is 
this  difference  between  the  mala  fide  poircflbr  and  his 
heir,  that  the  oath  in  litem  does  not  take  place  againft 
the  latter.  In  the  fecond  cafe,  when  the  caufe  has  not 
been  debated  with  the  defundt,  his  heir  can  only  be 
obliged  to  reftore  the  thing  with  which  he  was  enrich- 
ed by  the  defund's  deed,  (fa3o  defunSi  loaipUtiar.) 

When  the  mala  fide  pofleflbr  has  Ibid  the  thing  af- 
ter litigation,  his  heir,  though  in  bona  fide  'poScS^oxi^ 
is  bound  for  the  whole  (infofidum) ;  but,  if  the  caufe 
were  not  yet  litigated  with  the  defund,  the  heir  would 
only  be  obliged,  fo  far  as  he  becanse  enriched  by  the 
alienation  ot  the  thing  made  by  the  defunct. 

Wlien  the  heir  himfelf  has  alienated  the  thing,  the 
claim  of  right  is  by  no  means  competent  againiE  him^ 
if  he  had  a  bona  fide  pofleffion  ;  but,  if  his  pofieflion 
were  male  fide y  or  if  the  caufe  were  litigated  with  him, 
he  fhall  be  treated  as  any  other  mala  fide  pofleflbr. 

The  beneficial  claim  of  right  {revendication  utile)  men-» 
tioncd  above  in  §  4.  is  not  founded  on  dire£b  proper- 
ty, but  on  that  kind  of  property  which  the  civil  law* 
have  introduced,  and  in  behalf  of  which  they  have 
alfo  granted  a  real  adion. 

Among  thefe  properties  are, 

I.)  The  beneficial  property,  (dominium  utile)^  which 
the  laws  have  given  to  one  whom  they  Call  fi^erfici- 
ariusj  (who  hath  built  on  another's  ground,  paying 
a  rent  to  the  proprietor  of  the  ground),  to  the  tackU 
man  in  a  long  leafe,  to  the  vafial,  sukI  to  the  gran- 
tee *,  when  he  a<5s  in  his  own  name. 

2.)  Suppofed  property, (^^»««/»»»/i9»»i),  which  takes 
place  when  debtors  alienate  their  efleds  to  defraud 

*  CeJJionaire^  here  tranflated  grantee^  fignifies  in  French  either  the 
perfon  who  makes  a  ceffion,  or  the  perfon  in  whofe  favour  it  is  made. 

their 
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their  creditors,  or  when  a  perfon  who  is  not  propri- 
etor  of  a  thing,  but  who  finds  he  has  the  conditions 
requifite  to  make  it  his  own  by  prefcription,  {in  conditione 
ufucapiendi)^  happens  to  >lofe  it.  '  In  both  cafes,  the 
law  fuppoies  a  right  of  property  where  it  is  not  in 
reality,  by  califing  to  be  regarded,  on  the  footing  of 
proprietor,  the  creditors  of  a  debtor  who  alienates  to 
defravid  them  of  what  he  owes,  and  one  who  not  be- 
ing the  owner  of  a  thing,  lofes  it  before  he  could 
make  it  his  own  by  prefcrlption.  They  have  both  a 
real  action,  which  is  not  called  a  beneficial  claim  of 
right,  but  which  take  their  names  from  their  authors. 
That  which  takes  place  in  the  firft  cafe,  bears  the 
name  of  a  Paulian  a&ion,  {aHio  Pautiana)  \  and  that 
which  takes  place,  in  the  fecond  cafe,  a  Publician 
aftiofi,  {aSio  Publiciana.) 

3.)  The  civil  property  which  a  hu(band  acquires  to 
his  wife's  portion,  fo  far  as  it  confifts  of  immove- 
ables. 

4.)  In  fine,  among  that  Ibrt  of  properties  arc 
thofe  which  the  laws  grant  out  of  a  principle  of  equi- 
ty, in  giving  to  certain  perfons  the  efFefts  of  a  pro- 
perty which  they  have  not  •,  as  they  do,  for  example, 

a)  When  guardians,  curators,  and  adminiftrators 
of  churches,  of  ecclefiaftical  communities,  and  of 
city-trcafurics,  buy  any  thing,  in  their  own  proper 
and  private  name,  with  the  money  of  their  pupils, 
minors,  ecclefiaftical  communities,  and  cities. 

b)  When  a  third  perfon  buys  any  thing  in  his  own 
proper  name,  with  money  belonging  to  foldiers  ac-. 
tually  in  the  fervice. 

c)  When  a  hufband  purchafes  a  thing,  and,  lay- 
ing out  upon  it  the  money  of  which  his  wife  made 
him  a  prefent,  he  is  afterward  incapable  to  rcftore 
the  portion  i  in  which  cafe  the  wife  is  regarded  fub- 
fidiarily  (injuhfidium),  as  being  proprietor  of  the  thing 

Vol.  I.  31  bought 
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bought  with  her  money,  and  may,  confequently,   if 
it  exift,  intent  the  beneficial  claim  of  right. 

d)  See  the  ofhcr  cafes,  which  arc  enumerated  in  the 
Frcderician  Code,  part  IV.  p.  292.  §  44,;  and  ob- 
ferve,  that,  excepting  the  cafes  juft  mentioned^  there 
is  no  property,  and  confcqucntly,  on  every  other  oc* 
caiion,  there  is  no  room  for  the  beneficial  claim  of 
right. 

§3?- 
A  perfon  who  wants  to  intent  an  advantageous 

claim  of  right,  needs  not   prove  the  property,  but 

it   is   fufficient  if  he  prove  the  foundation   of  the 

right  which  he  claims  j   wherefore  one  who  can  fue 

by  virtue  of   the  adion  called  Paulian  {PakUana)^ 

needs  prove  nothmg  elfe,   but  that  the   thing  was 

alienated   to   defraud  creditors ;    the  grantee,   that 

the  thing  was  yielded  to  him;   the  leafeholder  that 

the  eftate  was  given  him  in  a  long  leafe,  iSc. 

S  3^- 
Moreover  all  that  was  regulated  in  treating  of  the 

dired  aftion  for  the  reftitution  of  the  thing,  of  the 

fruits,  of  the  meliorations,  fcfr.  and  efpecially  with 

refpeft  to  the  obligations  of  heirs,  takes  place  in  the 

ufcful  claim  of  rigtit. 

§  32- 
When  the  claimant's  right  of  property  Is  diicwered 

by  a  fentence,  and  the  thing  adjudged  to  Him,  it 
ought  to  be  delivered  immediately,  with  all  its  depen- 
dencies, and,  in  caf?  of  refufal  by  the  defender,  he 
ihall  be  proceeded  againft  in  the  way  of  execution, 
as  is  prefcribed  in  the  Frederician  Code* 

If  the  thing  adjudged  be  moveable,  it  Ihall  be  de* 
livered  in  the  very  court-place,  and  fhall  be  brought 
thither  at  the  defender's  coft,  in  cafe  it  beelfcwherc, 
and  the  claimant  require  it. 

But 
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But  if  the  queilion  be  concerning  an  immoveable 
thing,  it  is  evident,  that  it  mud  be  reftored  in  the 
very  place  where  the  thing  is  fituatcd,  (m  loco  rei Jit ie.) 

§  33- 
When  the  poflefTor  will  not  reftore  the  thing,  he 

muft  pay  its  value  to  the  proprietor^  fuch  as  the  lat- 
ter (hall  have  determined  it  by  his  own  oath  in  litem^ 
or  elfe  the  proprietor  fhall  be  put  in  pofleflion  of  the 
thing  by  an  execution. 


ART.       II. 

Of  the  affion  of  exbibitiony  (ad  exhibendum.) 

§  34- 
JT  has  been  laid  down  for  a  foundation  in  the  pre- 
ceding title,  that  a  claim  of  right  takes  place  on- 
ly againft  the  poffelTor  of  a  thin^  belonging  to  ano- 
ther, and  that  confequently  the  demandant  ought  to 
prove  that  the  defendant  poffeffcs  it, 

S  35- 
As  it  may  happpen  that  a  proprietor,  though  he 

have  no  certainty  that  the  perfon  whom  he  intends  to 

fue  poflefles  the  thing  belonging  to  him,   may  never- 

thelefs  have  well-grounded  prefumptions  that  he  is 

in  pofleflion  of  it,  we  have,  in  this  cafe,  granted  tq 

the  proprietor  a  particular  aftion,  by  which  he  may 

oblige  the  perfon  whom  he  prefumes  to  be  in  poflef- 

fion  of  the  thing,  to  produce  it,  if  he  really  have  it, 

and  to  exhibit  it  publicly  and  in  court,  that  he  may 

fee  it,  touch  it,  and  examine  it,  and  judge  by  that 

examination  if- it  be  really  his,   that  he  may  rede- 

mand  it :    this  aftion  which  is  perfonal,  is  called  au 

action  of  exhibition,  {ad  exhibendum.) 
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S36. 
Moreover,  it  is  not  a  fufficient  ground  for  TsaRng 

this  action,  that  one  have  in  general  an  intereft  in 
the  thing,  but  it  is  requifite  that  he  who  demands  ex- 
hibition of  it  have  a  particular  and  perfenal  intcrclt 
in  it :  wherefore  alfo  this  a£tion  docs  not  take  place, 
when  one  wants  to  have  a  free  man  produced,  be- 
caufe,  in  this  cafe,  the  demandant  is  not  interefted 
in  a  proper  and  particular  manner. 

^  §  37- 
Neither  is  it  fufficient,  that  the  demandant  have 

an  intereft  in  the  thing,  when  he  begins  the   fuit, 

but  that  intereft  muft  ftill  fubfift  at  the  time  of  its 

determination. 

§38- 

The  laws  grant  this  aftion  not  only  to  fuch  as  have 
a  real  right,  but  alfo  to  fuch  as  may  intent  a  perfonal 
aftion  4:0  obtain  the  thing,  or  demand  an  interdiA 
of  reftitution,  or  prohibition,  (interdiSum  reftitutorium 
vel  probibiiarium)^  becaufe  it  is  alfo  their  intereft  that 
the  thing  for  wliich  they  fue,  or  of  which  they  want 
to  have  poffeffion,  be  exhibited  to  them. 

Such  as  have  a  right  to  fue  by  virtue  of  an  exhibi- 
tory  interdift  (ex  interdiSlo  exbibUorio)y  have  not  the 
action  ad  exbibendum^  by  reafon  that  they  may  obtain 
exhibition  of  the  thing,  by  virtue  of  this  interdift  it- 
felf,  and  confequently  need  not  an  aftion  ad  exbibert- 
dum  to  obtain  it. 

.§  39- 

Such  as  have  not  the  right  of  redemanding  a  thing, 

but  who,  neverthelefs,  have  an  intereft  in  getting  it 
produced,  have  not  indeed  a  diredl  aftion  of  exhibi- 
tion, but  they  have  the  ferviceable  aftion  of  that 
name,  or  elle  the  aftion  called  in  falium.  For  ex- 
ample, if  one  haVe  received  a  legacy,  which  depends 
on  the  choice  which  Caius  fhall  make  among  feveral 

things. 
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things,  he  may  fue  to  have  them  produced,  that 
Caius  may  chufe ;  fo  that  though  he  cannot,  before 
Caius's  choice,  claim  the  thing,  he  has,  neverthclefs, 
a  right  to  intent  an  adion  of  exhibition. 

§  40- 
The  demandant  ought  to  prove  the  intereft  which 

he  has  in  the  thing,  and  the  judge  ought  to  take 
cognifance  of  it,  and  declare  whether  indeed  he  have 
it.  But  it  is  fufficicnt  that  the  proof  be  taken  fum- 
marily,  and  that  the  demandant  give  oath  upon  his 
intereft,  if  he  cannot  prove  it  in  another  way.  For 
no  prejudice  is  occafioned  to  the  defender,  by  obli- 
ging him  to  produce  the  thing,  if,  after  exhibition, 
it  be  found  that  the  demandant  has  no  right  to  it ; 
and,  in  cafe  he  then  allege  objeftions  of  tedious  dif- 
cuflion  (altioris  indaginis)^  the  judge  fhall  refer  the 
examination  of  it  to  the  time  when  the  principal  af* 
fair  fhall  be  debated. 

S  4'- 
An  a£tion  of  exhibition,  ad  exbibendum^  is  then  on-> 

ly  a  preparatory  adtion  ;  for  it  is  only  after  exhibition 

of  the  thing,  that  the  claimant  is  in  a  condition  to 

judge  'whether  he  can  claim  and  fue  for  it  at  law. 

I.)  Thence  it  follows,  that  the  claim  and  a£tion  of 
exhibition  may  be  joined  and  combined  together-,  and, 

2.)  That  the  perfon  who  has  a  mandate  and  full 
power  to  fue.  the  principal  caufe,  has  alfo  a  right  to ' 
raife  an  adion  ad  exbibendum. 

§  42.^ 
This  ai^ion  takes  place  againft  fuch  as  can  produce 
the  thing  which  ought  to  be* exhibited,  whether  they 
poffefs  it  for  thcmfelves  or  in  the  name  of  another ; 
and  this  is  the  reafon  why  that  aftion,  though  perfon- 
al,  is  called  in  remfcripta.  It  is  fuflicient  even  that 
they  can  produce  it  at  the  time  of  pronouncing  fen- 
tcnc«^ 

S  43. 
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S  43- 
Wlien  a  man  who  poflelles  a  thing  fhaU  malicioufiy 

put  it  out  of  the  way,  that  he  may  not  be  obliged  to 
produce  it,  he  fhall  be  liable  for  all  damage  and  in- 
tereft  which  the  demandant  can  prove  by  his  owo  oath 
in  litem. 

But  this  a6Uon  fhall  not  take  place  if  he  put  away 
the  thing  honeftly  before  the  caule  was  debated  ^  or 
if  the  thing  perilhcd  by  accident,  (cafu)^  unlefs  it 
were  evident  that  this  accident  would  not  have  hap- 
pened at  the  demandant's  houfe,  if  it  had  b^en  pro- 
duced and  delivered  to  him  immediately  after  the  ac- 
uon  was  raifed. 

This  a£bion  like  wife  takes  place  againft  heirs,  in  lo 
*  far  as  they  poffefs  the  thing  which  ought  to  be  exhi- 
bited. If  the  defunft  had  put  it  away  fraudulently 
before  litigation,  they  would  only  be  liable  fo  far  as 
they  were  enriched  thereby.  If  then  the  defunft  had, 
for  example,  fold  the  thing,  the  price  which  he  would 
get  for  it  fo  far  enriches  the  fucceffion. 

§  45-  ,      , 

An  adion  of  exhibition,  (ad  exbibendum)^  only  takes 

place  for  moveables,  in  which  are  included  alfo  wills, 

codicils,  and  other  deeds  or  documents. 

§  46. 

A  perfon  is  obliged,  by  virtue  of  this  adtion,  to 
produce  alfo  to  the  proprietor  the  things  of  which  he 
has  loft,  in  any  way,  the  property,  by  fpecification,  or 
-acceffion,  &?r. ;  but  this  is  underftood,  when  the  two 
materials  may  be  fcparated,  and  the  proprietor  de- 
mands to  be  put  in  a  condition  to  cUum  the  part  or 
the  fubjed  which  belongs  to  him. 

From  this  rule  are  excepted  the  materials  ufcd  in  a 
building, 

§47* 
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§47- 
Exhibition  of  the  thing  ought  to  be  made  in  th^ 

place  where  it  is,  when  the  a&ion  is  raifed  to  gee  it 

produced,  and  both  the  cofts  and  hazard  of  the  ezhi^ 

bition  fall  on  the  demandant. 

Which  would  ftill  more  take  place,  if  he  demanded 

the  thing  to  be  produced  in  another  place,  and  if  in 

the  transportation  it  happened  to  be  damnified,  or 

even  to  perilh  entirely. 

S48. 
An  adtion  ad  exhibendum  does  not  take  place  for 
things  immoveable,  becaufe  being  always  cxpofed  to 
view,  they  have  no  need  of  exhibition  in  order  to  be 
known.  But  as  it  may  h^pen  that  the  demandant 
fliould  want  to  claim  lands,  which,  he  fays,  are  mixed 
with  other  lands,  and  of  which  confequently  he  does 
not  know,  and  cannot  defcribe  the  fituation,  in  this 
cafe  the  following  diftinftions  mult  be  made.  Either 
the  defender  denies  his  having  fuch  lands  in  his  pof* 
feflion,  and  in  that  cafe  the  demandant  is  obliged 
duly  to  prove  his  aUegations ;  but  if  he  in  any  wife 
make  good  his  preteniions,  the  defender  cannot  be 
cxcufed  from  producing  to  him  his  papers  and  docu<- 
ments.  Or  the  defender  owns,  that  he  has  among  his 
lands  lands  like  to  thofe  which  the  demandant  claims ; 
and  in  this  cafe  the  proceedings  muft  be,  as  is  prcfcri- 
bed  above  in  the  title  of  a  claim  of  right  *. 

.  .  S  49. 

The  efFeft  of  an  aftion  of  exhibition  is  only  to  ob- 
lige the  pofleflbr  to  exhibit  the  thing  in  queftion,  but 
not  to  reftore  it,  unlcfs  the  poffeflbr,  after  being  or- 
dained to  exhibit  the  thing,  offer  of  himfelf  to  reftore 
it,  without  waiting  till  a  claim  of  right  be  raifed  a* 
gainft  him. 

*  See  art.  I.  above 

When 
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When  die  defender  has  been  ordsuned  to  exhibit 
the  thing,  he  ought  to  produce  it,  fuch  as  it  was 
when  the  adion  was  raifed  ;  and  if  during  the  proceis 
the  thing  fell  under  prefcription^  that .  would  in  no- 
wife  hurt  the  claimant. 

If  the  pofTeflbr  make  oath,  (jurato\  that  he  has  not 
in  his  hands  the  thing  which  ought  to  be  produced^ 
he  fliall  be  allowed  a  fufficient  ^ace  to  exhibit  it ;  but 
if  he  do  not  comply  with  the  exhibition  at  the  day 
appointed,  the  thing  (hall  be  held  as  exhibited,  and 
confequently  the  claim  of  right  fhdl  take  place  againft 
him ;  if  the  defender  deny  that  he  has  the  thing,  and  he 
be  afterwards  convifted  of  having  it  in  his  pofi^iiion, 
or  if  he  refufe  to  produce  it,  after  being  ordained  fo 
to  do,  he  may  be  obliged,  in  his  quality  of  pofleflbr  of 
the  thing,  to  rcftore  it  with  all  damages  and  intereft, 
which  can  be  proved  by  the  oath  in  Utenij  which  is 
competent  againft  him. 

§50- 
When  the  demandant  has  once  been  caft  in  his  de- 
mand, he  cannot  a  fecond  time  raife  an  action  of  ex- 
hibition for  the  fame  caufe,  {ex  eadem  caufa)^  unlefs 
other  circumftances  have  occurred,  which  may  caufe 
that  a^ion  to  be  allowed. 

When,  in  an  a&ion  of  exhibition,  the  oath  in  litem 
is  admitted,  and  confequently  the  demandant  has  got 
all  his  damages  and.  intereft,  there  is  no  longer  place 
for  a  claim  of  right. 


ART. 


TiTLB  rVi    Art.  HI.  441 
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t)/  ibe  nSion  competent  to  a  perfon^  who  having  a  thing 
in  common  with  another ^  wants  to  have  a  divifion  of  it. 

(De  aSione  communi  dividundo.) 

•  » 

Xjy  Hen  there  arc  fcvcral  proprietors  of  a  thing^  none 
of  them  can  make  any  alteration  in  it,  without 
the  confent  of  the  whole,  according  to  the  known 
rule.  That  in  things  common  the  fentiments  of  the 
perfon  who  wants  no  alteration,  carry  it  againft  thoie 
of  the  other  proprietors,  {quod  in  caufa  communi  melior 
Jit  conditio  probibentis, ) 

5  53- 
The  natural  reafon  of  this.decifion  is,  that  a  common 

thing  is  equally  fo  with  refped  to  all  its  parts,  without 
excepting  even  the  fmalleft  of  them ;  fo  that  a  perlbn  ^ 
who  would  make  any  alteration  in  it,  were  it  even 
very  flight,  would  alone  difpofe  of  a  thing  in  which 
others  have  as  much  right  as  he. 

Whence  it  follows  alfo,  that  the  form  (/pedes)  of  a 
common  thing  cannot  be  changed  againft  the  incli- 
nation of  the  other  proprietors  -,  for  the  lame  reafon, 
when  a  thing  has  more  than  two  proprietors,  altera- 
tions cannot  be  made  in  it  by  plurality  of  voices,  and 
the  opinion  of  the  objedtor  ought  to  prevail. 

S  54- 
From  this  rule  muft  be  excepted  the  cafes  follow* 

ing'. 

u)  When  a  common  thing  wants  neceflary  indif- 

penfable  reparations.  In  this  cafe  a  perfon  who  will  not 

confent,  may  be  obliged,  by  authority  of  the  judge. 

Vol.  I.  3  K  to 
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to  contribute  his  (hare  of  the  charges  of  repanf^iW 
2.)  WheR  one  of  the  pibprietors  only  ufes  the  thin^ 
according  to  ks  deftination,  in  which  cafe  the  others 
cannot  objefl:  to  that  ufe,  nor  prohibit  it^  the  firft 
having  againft  them  the  interdicts  uti  pqfidetisj  de  Wy 

3.)  When  one  of  the  proprietors  ifiakes  any  alte-? 
rations  which  no  way  hurt  the  reft,  biK  which  rather 
are  ufeful  for  the  ornament  oi  the  thing^or  manifeftly 
for  its  advantage  ;  for  example^  if  he  caitfe  a  houfe 
HI  joint  property  to  be  painted,  &r. 

4.)  In  seritraiv  when  it  is  the  public  inteitft  that 
the  alteranon  prc^ibited  by  one  of  the  pFc^riictors  be 
made. 

5.)  When  efie  of  the  proprietors  makes  any  alte- 
ration in  the  conRmon  thing,.-  the  other  proprietors,- 
fiippofing  they  have  been  informed  of  ity  and  have 
kept  filence,  camx>t  afterward  oblige  him  to  reftore 
the  thiog  to  ks  firft  ftate. 

On  the  contrary,  it  would  be  otherwife^if  the  alte- 
ration were  made  in  their  abfence,  and  without  theif 
knowledge^  in  which  cafe  things  muft  be  put  again  it^ 
the  ftate  in  which  they  were  before. 

6.)  When  without  hurting  the  thing  iik  joint  pro- 
perty, and  without  changing  its  form,  one  of  the  pro^ 
prietors  does  certain  things  \  for  example,  if  he  alie- 
nate his  (hare  or  claim,  the  others  cannot  hinder 
him  from  ic^  doing. 

§55- 
The  prohibition  of  making  aay  alterations  in  ^ 

common  thing'  may  take  place,  either  by  petition  to/ 
the  judge  for  his  interpofition,  (officium  judicts)^  or  by 
fuing  in  virtue  of  the  uitcrdift  Uti  poffJetis ;  but  it 
muft  be  done  before  the  caufe  be  debated  •,.  for  if  the 
action  tommuni  druidurtdo  were  once  raifed,  no  fuch  pro- 
hibition can  afterward  be  made,  2^d  the  efieft  of  die 
fok  muft  be  waited. 
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8ut  as  it  would  be  hard  that  a  proprietor,  who  pof- 
j^fles  a  fubjeft  in  CQmmo^  with  others^  could  not  re* 
jounce  that  pofleflioo,  which  is  often  a  fource  of 
quarrels  and  law-fuits,  and  that  he  fliould  be  out  of 
coildicion  to  meliorate  ^  the  jSiare  that  he  has  in  the 
common  fubjed,  the  laws  aUow  each  of  the  proprie- 
tors to  demand  that  the  common  fubjeft  be  divided 
in  virtue  of  the  adion  called  ^smmuni  dividundo^ 

This  adion  is  either  dared  or  adrantageous.  The 
^ired  adion  is  allowed  to  fuch  as  are  resu  proprietors, 
iveri  damm) ;  among  whom  are  alfo  reckoned  fuch  as 
have  acqiHred  the  property  either  by  prefcription  or 
in  virtue  of  a  legacy,  (ftr  ufucapionem  -vd  tx  legaiis.) 

The  advantageous  adion  is  allowed  to  fuch  as  pof- 
fefs  in  common  a  fubjeft,  in  which  they  have  only  the 
^vantageous  property,  {cmdomini  utiles\ov  who  have 
any  other  real  right  jn  common*  It  is  allowed  con- 
fcqucntly, 

a)  To  the  leafehoWcr-,  in  which  cafe  the  divifion 
takes  place  on|y  with  refpeft  to  the  payment  of  the 
f ents,  and  not  with  refpc^  to  the  lands  (pro  ngiane.) 

b)  To  the-vaflal,  even  though  the  fupcrior  fliould 
pot  confent  to  the  divifion. 

c)  To  the  perfon  called  fitperficiarius^  when  he  de- 
piands  a  divifion  of  the  furface. 

d)  To  a  perfon  who  claims,  by  an  adion  called  pu- 
bliciana  in  rem^  the  poiTeffion  of  the  portion  which  he 
has  loft 

e)  To  fuch  as  Irave  in  cpmrnoii  either  an  ufufrud; 

f ,)  A  pledge  -,  or, 
g)  A  right  of  pafturagCt 

h)  And  as  all  the  creditor  slhare  the  advantage  which 
one  of  them  gets  by  being  put  ip  pojTeffion  of  a  fub^ 

3  K  2  jeft 
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jeft  belonging  to  their  debtor,  each  of  them  ma^ 
demand  a  divifion  of  that  fubjedt. 

i)  Moreover,  if  the  thing  which  is  common  hap- 
pen to  perilh,  and  if  one  of  the  proprietors  have  laid 
out  expenfes  for  its  prefervation,  he  may  redemand 
them  from  the  reft,  in  vinue  of  this  adtion,  which  may 
be  alfo  raifed  againft  the  perfon  who  has  endamaged 
the  fubjedt,  although  it  afterward  perifh. 

.      §  58- 
The  diredt  adlion  of  commum  dsvidundo-  is  then  a}* 

lowed  tQ  fuch  as  have  the  real  property  of  a  fubjcd, 

(rerum  dominium) j  which  they  have  in  conrmon  witk 

others,  and  who,  having  the  free  difpofal  of  their  ef- 

fedls,  want  that  it  fhould  be  divided. 

Thence  it  follows,  ths^t  pupiU,  minors  under  age, 

furious  and  fatuous  perfons,  and  others  who  have  not 

the  free  admintftration  of  their  effcdb,  cannot  demand 

a  divifion  of  a  common  fubjedb,  even  though  their 

guardian  (hould  confent  to  it,  but  the  guardian  alone 

muft  make  the  demand ;  and  if  they  ht  minors  under 

age,  it  is  requifite  that  the  curator  fign  along  with 

them ;  the  divifion  neverthelefs  cannot  take  place  till 

the  affair  be  examined,  ^id  a  decree  ox  permifiion  tQ 

alienate  be  pronounced. 

i  59- 
Neither  minors  under  age,  who  have  obtained  a 

difpenfation,  nor  gentlemen  below  twenty-five  years, 
though  by  virtue  of  our  ordinance  they  are  to  be  re- 
garded as  of  age  at  twenty  years,  can  demand  the  di- 
vifion of  a  common  fubjedt,  but  by  confent  of  their 
curator,  and  u^x)n  a  decree  or  pcrmiffion  to  alienate. 

This  adlion  may  be  raifed  againft  all  fuch  as  have  a 
thing  in  common  with  the  demandant,  even  though 
they  were  pupils,  furious  or  fatuous  perfons,  minors 
under  age,  and  others  who  have  not  the  free  admin i- 
ftration  of  their  own  effcdls. 

If 
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If  thcpcrfon  who  demands  the  divifion  be  of  age,  there 
|s  even  no  need  of  a  decree  or  permiffion  to  alienate, 

None  of  the  proprietors  can  oppofe  the  divifion, 
even  though,  a)  They  had  agreed  not  to  divide  the 
common  fubjeft ;  b)  Though  the  agreement  had  been 
confirmed  by  oath  \  or,  c)  Though  they  may  have 
had  thefubjedt  in  common  for  thirty  years  and  more. 

It  muft  be  obferved  on  this  occaiion,  that  when 
two  proprietors  of  the  fame  thing  demand  that  it  be 
divided,  he  is  reckoned  demandant  who  firft  raifed 
the  a£tion  for  obtaining  4  divifipq. 

§  60. 

By  this  direft  aftion,  a  divifion  can  only  be  de- 
manded of  particular  things,  or  individuals,  move- 
able or  immoveable  :  confequently,  by  virtue  of  this 
a£tion,  it  cannot  be  demanded  that  a  fuccefiion,  or 
the  effefts  of  a  fuccefiion,  fiiould  be  divided. 

This  aftion  alfo  takes  place,  though  the  proprie- 
tor, who  demands  the  divifion  of  the  common  fub- 
jeft,  do  not  pofiefs  it,  and  though  it  be  in  the  power 
of  the  other:  it  would  alfo  take  place,  even  though 
this  laft  had  fold  it ;  for,  on  account  of  his  fraud,  he 
would  be  held  as  pofleflbr.  Neverthelefs,  that  would 
not  hinder  the  demandant  from  having  power  to  re- 
demand  the  fliare  from  the  buyer  himlelf :  but,  with 
refpeft  to  the  feller's  ftiare,  the  bargain  would  fubfift, 
and  the  proprietor  could  not  claim  a  preference. 

S61. 
This  adlion  does  not  take  place,  when,  by  the  di- 
vifion, the  fliare  of  one  of  the  proprietors  might  be 
wafted,  or  even  rendered  ufelel's.  For  example,  if  two 
houfes  fliould  have  but  one  common  entry,  and  if  one 
of  the  proprietors  fiiould  demand  a  divifion  of  them, 
none  of  them  could  make  ufe  of  the  right  of  entry. 

§62. 
Neither  does  this  adtion  take  place  when  a  thing 

is 
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IS  common,  not  in  virtue  of  a  ri^ht  of  property,  iHit 
in  virtue  of  a  perfonal  obligation*  for  exaaaple, 
when  the  fame  commiflion  is  given  to  two  perions, 
or  when  a  depolit  is  intrufted  at  the  lame  time  to  two 
perfons,  or  when  two  peifons  bind  themfelves  for 
the  whole  in  a  bill  of  exchange,  or  in  a  bond,  or 
even  when  they  poflefs  a  thing  in  common,  but  nuda 
^y  iSc.  V  in  which  cafes  the  divifion  does  not  take 
place,  and  each  continues  bound  for  tbe  whole. 

By  virtue  of  this  zBixon  the  pommon  fubje&  is  di- 
vided, e4ch  of  the  proprietors  has  his  i^are  allotted 
to  him,  and  thp  common  property  }s  annulled.  ^ 

It  is  proper  to  remark,  that,  belides  the  property, 
|ill  the  perfonal  burdens  (prafiati<mes  perfinudes)  are  to 
enter  into  the  divifion.  Confequendy,  in  makins  the 
divifion,  muft  be  taken  into  confideration  the  fruits 
and  profits,  which  fome  of  the  proprietors  have  en- 
joyed, and  are  to  communicate,  or  the  expenfes  which 
they  have  liud  out  for  the  benefit  of  the  common  fub- 
jed,  and  are  to  recover,  or  the  damages  and  lofs  wbiph 
they  have  occafibncd  by  their  fraud  or  flight  fai}k 
(dolo  vel  levi  culpa)^  and  for  which  they  are  bound. 

The  laws  allow  the  advantageous  adion  of  divifion 
of  commons,  de  communi  dividundo^  to  fuch  as  without 
having  a  right  of  property  have  fome  other  real  com- 
mon right. 

Moreover,  all  that  has  been  enanfled  with  reiped:  to 
the  dired):  adtion  takes  place  alfo  with  regard  to  the 
advantageous  a&ion. 

Thefc  two  aftions  are  mixed  5  by  which  is  under- 
ftoody  that,  on  one  fide,  they  are  to  be  referred  to 
real  rights  (ad jus  in  re)^  in  fo  far  as  concerns  the  di- 
vifion of  the  right  of  property,  or  any  other  real 

right  i 
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A^ti  ind  that,  on  the  other  fide,  they  belong  alfo 
to  peribnal  obligations^*  fo  far  as,  in  virtue  of  thefe 
idions,'  perfonal  burdens^  meliorations,  dances,  and 
txpenfes^  are  brought  into  the  divifion.  This  perfon-- 
al  obligation  arifes  from  a  fiippofed  contraSr,  and  b 
^bunded  on  this^  that  no  one  can  enrich  himfeJ^f  to  the 
{>rejudice  of  another. 

The  adtion  of  divifion  of  commons^  commurd  divi^ 
iundoy  may  be  raifed  feveral  times  \  for  example,  when, 
after  being  already  raifed,  thefe  are  yet  other  com- 
mon'fubjeds  to  divide,  in  Which  it  differs  from  an 
%G6otkfamUde  trcifcuHi^. 

567. 
If  one  of  the  pioprietors  be  wronged  by  thedivifion,i 

lie  cannot  demand  a  new  divifion,  unlefs  the  wrong 
exceed  the  half  of  the  real  value  of  the  common  fub- 
je£k.  The  leafon  of  this  isy  that,  if  regard  be  had  to 
kis  atrocioife  wrongs  a  groat  number  of  law-futts 
might  thereby  be  occafioned. 

Obferve  oh  tlm  occafion^  that  alt  that  has  faten  or- 
dained in  the  title  where  we  treat  of  the  difannul- 
Kng  of  faiesy  {Jk  tefcindenda  *oetukti(me)y  takes  placef 
with  refpeft  to  the  divifion  of  a  common  fubjefi:,  c- 
fpecially  what  was  regulated  in  favour  of  the  defen- 
dant, tawit,  that  he  is  at  liberty  to  perfeft  its  valued 
moreover,  difannulling  of  the  divifion  may  alfo  be  de- 
manded by  an  adtion  de  cmmum  dividundc. 

§68. 
When  the  parties  concerned  in  the  divifion  eannof 
agree  among  thcmfelves,  they  fhall  apply  to ,  the 
judge,  who  fhall  begin  with  trying  all  hnaginabltf 
methods  to  make  the  parties  hearken  to  reafon,  and 
to  agree  them  amicably. 

i.)  In  cafe  the  agreement  do  not  take  place,  it  isf 

the 
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the  judge's  duty,  when  there  are  feveral  things  t» 
divide,  to  allot  fome  of  them  to  each  of  the  copart- 
ners, by  adjudging  one  thing  to  one,  and  another 
thing  to  another. 

2.)  If  a  land-eftate  be  the  fubjeft  of  the  divijion^ 
he  may  alfo  afiign  to  each  his  fhare  of  it,  if  a  conve- 
nient and  proper  divifion  be  made. 

3.)  But  in  both  cafes,  theperfon  who  has  received 
more  than  pught  to  fall  to  lum,  is  obliged  to  make 
fhares  equal  by  returns  in  money  or  otherwiie. 

4.)  Wheii  the  grounds,  or  common  eftate,  cannot 
be  divided  conveniently  and  properly,  it  (hall  be  de- 
livered to  one  of  the  copartners,  who  (hall  make  good 
the  (hare  of  each  of  the  others  by  returns  in  money 
or  otherwife; 

5.)  When  the  copartners  cannot  agree  among  them- 
ielves  on  the  price  of  fuch  a  fubjeA,  it  (hall  be  put 
to  public  auftion,  and  the  price  which  fhall  be  drawn 
divided  amon^  them  proportionally.  But,  befides, 
none  of  the  joint  proprietors,  not  even  the  perfon 
who  has  the  greateft  fhare^  can  claim  a  right  of  pre^ 
ference,  or  a  right  of  redemption  (jus  reluenM.) 

6.)  The  judge  may  alfo  confent  to  make  the  divi- 
fion by  lot,  if  this  method  be  agreeable  to  all  con* 
cernedi 

7*)  When  a  thing  has  been  engaged  for  the  whole 
to  two  creditors,  the  divifion  ihall  not  be  made  ac- 
cording .to  the  value  of  the  pledge,  but  in  propor- 
tion to  their  debt. 

8.)  When  a  pledge  is  allotted  to  one  of^  the  credi- 
tors, that  does  not  hinder  the  debtor  from  redeem- 
ing it,  by  paying  what  he  owes. 

9.)  In  order  to  proceed  to  a  divifion  deliberately, 
the  judge  fhall  caufe  an  exaft  inventory  to  be  drawn 
up  of  all  the  things  to  be  divided,  and  flxall  have  them 
appraifed,  or  eftimated,  by  fkilful  perfons  upon  oath, 

which 
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which  appraifing  fhall  be  made  according  to  the  qua- 
Iky  and  goodnefs  of  each  thing. 

An  a£hon  of  divifion  of  commons,  /^  cammuni  di- 
vidundoy  would  not  be  incompetent,  even  though  the 
common  had  ikbfiiled  above  thirty  years,  or  even 
though  one  of  the  proprietors,  liaving  formerly  de- 
manded a  divifion  of  the  common  Aibje6t,  and  having 
afterward  defiited  from  his  demand,  on  account  of 
the  oppofition  of  the  reft,  thirty  years  were  elapfcd 
^er  the  oppoTiuoo. 


TITLE        V. 

H(W  the  property  (dominium)  ijfa  thing  is  acquired^  ac- 
cording to  the  law  of  nature^  or  of  nations. 

(Demdis  acquirendi  domtiii  jure  gentium.) 

TH  E  property  of  a  thing  is  acquired  according 
to  the  law  of  nature  or  of  nations, 
.  I.)  By  feizing  and  apprehending  a  thing  which  has 
no  o\Yner,  {per  occupationem  rei  nullius, ) 

2.)  By  nwking  of  foreign  materials  a  new  fpecies 
or  form,  which  cannot  be  rcftored  to  its  firft  ftate, 
{per  fpecificationem. ) 

3.)  By  making  out  of  folid  or  liqvid  materials,  of 
which  part  belongs  to  ourfelves  and  part  to  another, 
a  new  fpecies,  to  which  its  firft  form  cannot  be  rc- 
ftored, {fer  commixtionem  et  confufionem.) 

4.)  By  adding  to  a  thing  which  belongs  to  us,  and 
is  the  principal  thing,  {rei pravalentiori)^  another  thing 
which  is  lefs  principal,  {minus  valens)^  and  which  does 
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not  belong  to  us.  See  art.  IV.  ^25.  And  it  is  alfo 
to  this  method  of  acquiring  a  right  of  property  that 
the  purchafe  made  of  it  muft  be  referred^  when  a 
perfon  builds  an  edifice  upon  another's  ground  ^  as 
alfo  when  one  writes  any  thing  valuable  or  rare  jxpon 
another's  pocket-book,  or  when  one  paints  a  pidure  of 
value  upon  a  canvas  which  does  not  belong  tohini^Ci 
See  below,  art.  IV.  ^  6.  in  the  end. 

5.)  The  right  of  property  is  alfo  acquired  with  le- 
fpe£t  to  what  is  planted  or  fown  upon  another's  ground, 
(jurefoli.) 

6.)  The  property  of  a  thing  is  alio  acquired  by  ta^ 
king  it  from  an  enemy. 

7.)  Alluvion  (or  that  increafe  6f  ground  occafioned  by 
the  overflowing  of  a  river)  is  alfo  a  n^ethod  of  acquiring 
a  right  of  property ;  and  when  we  (hall  treat  of  it»  we 
Ihall  alfo  mention  the  pieces  of  earth,  {crufta\  which 
are  fometimes  carried  off  from  lands,  the  new  ifles, 
and  channels  which  rivers  have  forlkken^  {de  ahe9 
defiarto,) 

An  8.)  method  of  acquiring  the  property  of  a  things 
,  is,  for  example,  gathering  the  fruits  of  a  tree  which 
:  does  not  belong  to  us,   or  reaping  a  neighbour's 
field. 

A  9)  method  is,  when  one  of  our  female  beafts  is 
impregnated  by  a  male  which  dpes  not  belong  to  us, 
(jure  ventris, ) 

A  10.)  method  is,  when  one  delivers  a  thing  to 
another,  by  virtue  of  a  proper  tide  to  transfer  the 
right  of  property,  {ex  titulo  domimi  tranflativo.) 

II.)  In  fine,  a  laft:  method  of  acquiring  proper^ 
ty,  is  fucceffion  to  a  perfon  inteftate. 

Thefe  methods  of  acquiring  property,  according 
to  the  law  of  nature,  or  of  the  law  of  nations,  (m^ 
acquirendi  domimi  jure  gentium)^  are  to  be  explained  in 
the  following  articles. 

ART. 
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ART.        I. 

Of  the  ecqidfition  of  property^  which  is  got  hy  appreheniing 
andpojfejfing  a  thing  which  hlongs  to  nobody^  (per  oc- 
cupationcm  rei  nullius.) 

*Tp  H  E  firft  method  of  acquiring  property  according 
to  the  law  of  nature  or  of  nations  (jure  gentium)^ 
is  the  occupation  or  feizing  of  a  thing  which  belongs 
to  nobody,   {occapatio  rei  nullius). 

iz. 

It  takes  place  when  one  lays  hold  of  a  thing  which 
has  no  owner,  and  takes  it  under  his  keeping  and 
power^  with  intent  to  acquire  the  property  of  it. 

I.  To  acquire  a  thing  in  this  manner,  it  is  requi- 
fite  then,  that  it  have  no  owner,  {quod Jit  rei  nullius.) 

According  to  the  law  of  nature  or  of  nations,  (^^r^r 
gentium)y  all  men  have  a  right  to  make  themfelves 
mafter  of  fuch  things^  and  thereby  to  acquire  the 
property  of  them. 

But  as,  according  to  the  conftitution  of  the  Ger* 
man  empire  and  of  other  itaces,  things  which  have 
no  own€;r  make  part  of  the  royalties,  nobody  can  ap- 
propriate them  to  himfelf  in  our  dominions,  unlefs 
we  have  granted  him  Ibme  of  thofe  royalties. 

Thence  it  follows,  that  nobody  can  affume  to 
himfelf  the  hunting  in  our  forefts,  nor  the  fifhing  in 
our  waters  and  rivers,  nor  appropriate  to  himfelf  va- 
cant fubje£bs,  &r. ;  and  a  perfon  who  ihould  dare  to 
do  fo,  and  without  making  his  declaration  of  it,  would 
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be  regarded  as  a  robber  or  thief^  and  punifhcd 
fuch. 

Thofe  whom  wc  have  invefted  with  our  rights  a£ 
royalty  are  impowercd  to  profecute,  in  the  fame  man* 
ner,  the  perfons  who  (hould  dare  to  dtfturb  them  in 
the  pofleffion  of  them* 

§  4. 
It  muft  however  be  obfcrved,  that  there  are  ffill 

certain  things,  whi^h,  according  to  the  conftitution  of 

oor  ftates,  belong  to  nobody  {res  nullius\  which  confe-» 

qvrently  belong,  to  the  perfon  who  firll  takes  pofidP- 

fion. 

Of  this  number  are,  in  the  firft  place,  %  treafiire, 
by  which  we  underftand  money  or  valuable  things^ 
which  have  been  buried  or  built  up  in  tkne  fo  remote, 
that  the  proprietor  of  them  is  no  longer  known. 

I.) A  m^n  who  finds  a  treafure  in  his  own  ground^ 
alone  acquires  the  property  of  it. 

2.)  If  he  find  it  in  ground  which  is  not  his  own,. 
and  which  belongs  to  a  private  perfon,  he  hasr  but  the 
half  of  it,  the  proprietor  of  the  ground  receives  th^ 
other  half;  but,  if  the  ground  be  public^  that  ha^ 
belongs  to  the  exchequer. 

3^)  If  the  perfon  who  finds  the  treafi>re  have  not 
difcovered  it  by  chance,  but  have  lecretly  fearched 
for  it  in  his  neighbour*s  ground,  by  digging  the  earth 
or  otherwife,  his  (hare  would  fall  to  the  exchequer. 

With  regard  to  the  penalties  decreed  againft  fuch 
as  fcarch  for  treafures  by  the  afliftance  of  magic,  as 
they  fuppofe  the  truth  and  certainty  of  an  art  which 
ivas  only  a  vain  fuperftition,  they  ftiall  no  longer  take 
place. 

4.)  One  may,  by  an  idiori  of  exhibition,  oblige 
the  perfon  who  has  found  a  treafure  in  his  neighbours 
ground  to  produce  xiy  and  this  profecution  may  be 

made 
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miule  by  the  proprietor  or  by  the  fifcal.  After  which 
the  proprietor  may  demand  the  treafure  in  a  claim  of 
right. 

5.)  If  a  perfott  .who  has  found  a  treafure  deny  it,  or  if 
he  pretend  that  he  has  found  no  more  than  what  he  has 
told,  and  there  be  nevertheiefs  ftrong  prefumptions  that 
thefe  declarations  are  not  true,  he  fhall  be  obliged  to 
purge  himfelf  by  oath,  if  there  be  no  other  proof 
againft  him. 

In  the  fecond  place,  among  things  which  belong 
to  nobody  are  reckoned   fwarms  of  bees,  which  fly 
away,  and  on  which  the  owner  has  not  as  yet  laid 
hold,  which  belong  to  the  perfon  who  firft  feizes  . 
them. 

In  the  third  place,  when,  in  town  or  in  the  coun- 
try, pigeons,  whofe  owner  is  not  known,  come 
into  our  pigeon-houfe,  they  are  ours  as  foon  as  w6 
arc  poflefTecT of  them,  (jure  occupationis,)  Obferve  on 
this  head,  that  when  ftrange  pigeons  occafion  da- 
mage in  a  piece  of  ground,  the  proprietor  of  it  may 
kill  therh,  though  he  know  to  whom  they  belong. 

In  the  fourth  place,  when,  from  ftrange  materials, 
a  man  makes,  in  his  own  name,  a  new  fpecies,  which 
cannot  be  reftored  to  its  firft  form,  this  new  fpecies 
belongs  to  nobody,  and  he  who  has  made  it  acquires 
it  by  poflcffion,  (jure  occupationis.)  See  the  following 
article.  On  the  fame  principle  are  founded  the  acqui- 
fitions  made  by  acccffion,  and  by  mixtures,  fsf^.  {fer 
acceffionem,  cornmixtioneniy  confufionefn^  &r.) 

il.  To  acquire  the  property  of  a  thing  which  be- 
longs to  nobody;  it  is  alfo  requifite  that  a  man 
take  it  into  his  own  keeping  and  power. 

It  is  not  fufiicient  then  to  know  that  a  treafure 
is  buried  in  a  certain  place  ^  for  if  another  come  and 

dig 
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dig  it  up^  he  would  fliare  it  with  the  peribn  wba 
knew  of  vu 

If  it  happen  that  a  man  be  in  purfuit  of  a  fwaim 
of  bees,  and  another  gets  hold  of  it,  it  belongs  to 
this  laft,  as  to  the  firft  occupant. 

It  cannot  be  faid  that  one  is  poflefifcd  of  things  car- 
tied  off  from  the  enemy,  as  long  as  they  are  not  fe« 
cored  aAd  brought  into  our  dominions^ 

III.  In  flile,  to  acquire  the  property  of  a  thing  which 
belongs  to  nobody,  he  who  feizes  it  mud  do  fo  with 
an  intention  to  acquire  it  for  h;mfelf. 

He  then  who  is  employed  by  the  owner  of  a  piece 
of  ground  to  dig  into  the  earth  for  treafure,  does  not 
acquire  it  if  it  be  found,  becaufe  he  does  not  feize  it 
for  himfelf  and  in  his  own  name. 

Alfo  a  perfon  who  makes,  in  another's  name,  a  new 
fpecics  of  materials  which  do  not  belong  to  him,  does 
not  acquire  it  though  the  thing  belongs  to  nobody^ 
by  realbn  he  has  not  made  the  new  fpecies  in  his  own 
name. 

ART.      IL 

Of  tbi  wojf  of  acquiring  the  pdperty  of  a  thing  hy 

fpecification. 

(De  fpec\ficatione.) 

^Hat  method  of  acquiring  property,  which  takes 
plac^  when  a  perfon  makes  of  materials  i^diich  do 
not  belong  t^  him  a  new  fpecies,  or  gives  them  a 
new  form,  (^eciem)^  is  called  fpecification. 

§9- 
The  perfon  who  has  made  the  new  ipecies  acquires 

the 
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the  property  of  it  by  fpecification,  i .)  When  he  makes 
it  in  his  own  name,  and  for  himfelf  2.)  When  tho 
materials  of  which  it  is  m^  have  fo  changed  their 
form  that  they  cannot  be  reftored  to  their  firft  condi* 
tion. 

In  order  to  frame  a  juft  notion  of  this  niethod  <^ 
acquiring  property,  it  muft  firft  be  laid  down  as  9, 
principle,  that  all  the  things  of  the  earth  being  comr 
pofed  of  the  fame  matter,  their  fubftance  is  always  the 
fame,  and  that  they  only  differ  with  refpeft  to  fpc- 
cies,  (quoad  Jpeciem\  as  being  fufceptible  of  different 
forms  and  qualities. 

Refting  on  this  foundation,  philofbphcrs  have  rec* 
koned,  i ,)  That  the  fpecies,  that  is  to  fay,  the  form  and 
quality  of  a  thing,  are  fo  much  eflential  to  it,  that  as 
pften  as  the  fpecies  happens  to  change,  the  thing  itfelf 
is  in  ibme  meafure  deftroyed,  andloies  its  exiftence*; 
that  confequently,  2.)  All  the  right  which  the  pro- 
prietor had  to  that  figure  or  form  or  fpecies  like^ife 
ceafes  -f- ;  and  that,  3.)  The  new  form  or  figure  begins 
to  have  its  exiftence  only  by  the  deed  of  the  perfon 
who  makes  it  a  new  fpecies ;  whence  they  have  con- 
cluded J,  4.)  That  this  new  fpecies  belonging  to  no- 
body {res  Ttullius)  was  acquired  to  him  who  has  made 
it  in  his  own  name  ||. 

*  Nam  mutata  fonna  prope  interiniit  fubftantiam  rei,  /•  9-  S  5*^ 
4ui  exbih.  qooniam  priftinam  fa^un  fpeciem  non  continec,  /.  3.  §  i, 
R,  F.  adeoque  jas  priorit  domini  q^aii  exftindum  eft»  /•  23.  ^  ^, 

tt.y. 

t  Ubi  iimul  contribuaotur  ex  qqihus  anom  emplaftnim  fit,  nihil 
hie  fere  fuum  dicere  poteft  prior  dominus.     £.27.  §  i .  ^.  jR.  D. 

I  Genera  pofleilionam  tot  funt,  quot  et  caufa:  acqatrendi  ejus, 
ouod  noflrnm  non  fit ;  velat,  &c.  qas  ipfi  at  in  rerum  natura  eflent 
fecimus.    Z^.  3*  §21.^.  ^q*  f^* 

II  Nerva  et  Proculas  putant  hunc  domioam  efle  qui  fecerit  (pe* 
ciem  aliqoam  ex  aliena  materia,  quia  quod  fa£lam  ell  antea  nulliiis 
faerat, /.  7.  ^7.  pof.J,R.D.  et  ut  in  rer«m  natura  eiZet  fecit, 
d.  L  3.  §  21. 

In 
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In  this  competition  of  form  and  matter,  (cencur/u 
format  et  fnatma\  the  preference  is  given  to  form  over 
matter,  with  fo  much  the  more  foundation,  that  there- 
by no  prejudice  is  occafioned  to  the  proprietor  of  the 
matter  with  refpeft  to  its  value.     See  §  12. 

This  then  is  the  true  reafon,  that  by  Ipecification^ 
confufion,  commixtion,  acceffion,  alluvion,  change  of 
the  channel  of  a  river  or  rivulet,  (fer  Jpecificaiumem, 
ccnfnjwnem^  ammixtionem^  acceffionemy  aUuvianemj  aheum 
deferium\  the  property  of  the  new  fpecies  formed  by 
thefe  different  means  is  acquired,  and  that  lawyers 
have  reckoned  them  among  the  methods  oi  acquiring 
property  by  the  law  of  nations, 

§  II. 
There  is  no  fpecification,  i.)  When  to  make  a  new 

fpecies  its  own  proper  matter  is  ufed  in  part,  and  in 
part  matter  belonging  to  another ;  this  change  bear- 
ing in  law  the  name  of  confufion  or  commixtion;  and 
the  method  of  acquiring  property,  by  adding  to  a 
principal  thing  {ret  pravalentiori)  another  which  is  lefs 
ib,  is  called  accaffion.  ^ee  art.  HI,  and  IV.  following* 
Neither  does  Ipecifkation  take  place, 
2.)  When  one  does  not  make  a  new  fpecies  in  his 
own  name  only,  but  makes  it  alfo  in  name  of  the 
owner  of  the  materials;  m  which  cafe  the  property  of 
it  is  common  to  both. 

*  3.)  There  is  no  fpecification,  in  the  third  place, 
when  the  firfl:  form  can  be  reftored  to  the  new  fpe- 
cies * ;  and  in  this  cafe  the  proprietor  of  the  materials 
has  an  a6tion  of  exhibition,  by  which  he  may  oblige  the 
pian  who  has  m^de  the  new  fpecies  to  reilore  it  to  its 

*  In  omnibus  quae  ad  eandem  fpeciem  reverd  poiTunt  diccBdam 
efty  £  materia  manence  fpecies  duntaxat  forte  mutata  fit,  veluti  ii 
ex  meo  auro  ftatuam,  aut  ex  meo  argento  fcyphnm  fedfles,  me 
coram  dominum  manere.  L.  24.  ff.  J,  R.  Z).  Secus  eft,  fi  materia 
lad  priftinam  fpeciem  reverti  non  potell.  1. 7*  §  7»  eod. 

Erft 
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firft  form,  that  he  may  claim  it.     The  adion  of  exhi- 
bition may  be  united  with  that  of  claim  of  right. 

4.)  In  fine,  neither  is  there  any  fpecification  when 
the  matter  which  belongs  to  another  does  not  lole  its 
firft  form,  and  when  it  is  only  unfolded  or  cleared 
from  what  concealed  or  covered  it,  as  happens,  for  ex- 
ample, in  threfhing  another's  corn  *. 

§  12. 

But  as  it  would  be  hard,  that  when  a  new  fpecies 
cannot  be  reftored  to  its  firft  fbrm,  the  proprietor  of 
.the  matter  ftiould  be  a  lofer  by  the  deed  of  a  third 
party,  it  is  juft  that  the  man  who  has  made  a  new 
fpecies  of  it  ihoulcj  pay  the  owner  its  true  value,  and 
according  as  it  fhall  be  eftimated  by  the  judge:  for 
this  purpofe,  the  proprietor  of  the  materials  (hall  have 
a  rignt  ot  retention  on  the  new  fpecies,  if  it  be  in  }\i% 
pofTeffion  j  but  if  it  be  in  the  power  of  the  other,  he 
fhall  have  an  a6lion  infaSum. 

In  cafe  that  the  perfon  who  has  made  the  new  fpe- 
cies of  materials  not  belonging  to  himfelf  were  not ' 
ignorant  that  they  belong  to  another,  the  proprietor 
would  acquire  the  property  of  it,  fo  that  he  might 
redemand  it  from  him  who  had  ufed  it  in  work :  buc 
if  it  were  Ufelefs  to  him,  and  he  did  not  want  it,  he 
might  demand  the  price  of  his  materials  from  him 
who  fraudulently  turned  them  into  a  new  fpecies,  and 
determine  their  value  by  his  own  oath  in  Utem. 

§  13. 
Specification  differs  from  accefTion  in  this,  that  in 
this  laft  manner  of  acquiring  it  is  fuppofed,  i.)  That 
he  who  ufes  a  thing  in  work  employs  in  it  his  own 

*  Non  debet  dnbitari  quin  alienis  fplcis  excofTum  frumentum 
ejus  fity  cajus  fpicse  fiierunt :  cum  otiim  grana  quae  ipicis  continentur 
perfedtam  fnam  habent  fpeciem,  qui  excuflit  (picas  non  novam  facit 
fpecieniy  fed  earn  quae  eft  detigit.  L.j,  ^j.  J,  R.D. 

Vol.  I.  3  M  materials 
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materials  as  well  as  thofe  of  another;  and,  2.)  That 
one  part  of  the  materials  exceeds  and  prevadk  over 
the  other.     See  art,  IV.  ' 


ART.      IIL 

Of  the  vsay  of  acqmri?^  property  by  comndxtioH  and 

fufion, 

(Per  commixiionem  et  confuftonem.) 


yl  Perfon  who  makes  in  his  own  name  a  new  fycacs 
of  materials^  of  which  part  belongs  to  himielf 
and  part  to  another,  fo  that  they  cannot  again  be  fe- 
parated,  acquires  tht  property  of  that  part  of  the  ma- 
terials which  did  not  belong  to  him.  It  moft  be  ob- 
ferved  on  this  occafion,  that  the  acquifition  of  them 
IS  made  by  what  is  called  confuifim^  if  they  are  liqutdf 
materials,  and  by  what  is  called  conmixtim^  if  they  are 
folid  and. dry. 

The  fotindation  of  this  acquifiiKMi  is  the  £ime  as^ 
^at  mentioned  above,  §  10.  concerning  fpecification. 
Indeed  the  preceding  fpecies,  in  which  alone  the  pr^ 
|)rietor  of  the  foreign  material  had  a  right,  is  as  it 
Were  deftroyed  and  annihilated  :  on  the  contrary,  the 
new  fpecies,  which  never  belonged  to  that  proprietor,- 
and  which  began  to  exift  only  by  the  deed  of  the  per- 
fon  who  ufed  it,  ought  to  be  reckoned  among  things 
which  belong  to  nobody,  (r«  rmUius\  and  is  conic- 
queritly  his  who  has  ufed  it. 

%  16. 
But  property  is  not  acquired  by  confufion  and  com- 
mixtion^ 

I.)  When 
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f .)  When  one  does  not  make  this  mixture  for  him- 
Celf,  nor  in  his  owa  name,  but  in  name  of  a  third  per- 
fon..  Note,  that  if  the  mixture  of  the  two  fubftances 
were  made  in  name  of  the  two  proprietors,  or  hap- 
pened by  mere  chance,  they  would  have  the  property 
of  them  in  common. 

2.)  When  both  the  fubftances  may  be  fully  fcpa- 
rated ;  for  example,  if  gold  and  lilver  had  been  blend- 
fid  together.     See  above^  §  1 1  • 

3.)  When  the  things  mixed  are  of  the  fame  nature 
.or  fubftancc,  as  if  oils,  or  wines,  orlhecp,  or  com, 
^c.  arc  mixf  d.  The  realon  of  this  is,  that  a  new  Ipe- 
cies  is  not  thereby  formed,  and  that  the  firft  does  not 
fcnQij  nor  ceafe  confequehtly  to  exift  *. 

But  if  in  this  cafe  OQe  of  the  things  mixed  be  more 
valuable  than  the  other,  the  judge  muft  determine 
what  n^ore  is  to  be  received  by  him  to  whom  it  be- 
longs, that  he  may  not  fufier  by  ioiing  it.  And  In 
cafe  he  who  has  made  the  mixture  knew  that  one  of 
the  things  mixed  did  not  belong  to  himfelf,  he  (hall 
be,  in  pumihn^ent  for  his  difhoneily,  deprived  of  this 
right  of  property  in  his  (hare,  and  the  other  may  claim 
tlie  whole  mixture  -,  or  if  he  prefer  tlie  value  of  his 
own  fhare,  he  njay  determine  by  his  own  oath  in  litem^ 
what  he  ought  farther  to  receive  for  his  part,  that  he 
may  lofe  nothing  by  it 

This  method  of  acquiring  property  differs, 

I.)  From  fpecification,  which  only  takes  place  when 
a  new  fpecics  is  made  of  materials  which  belong  to 
another.     See  §  i  j. 

2.)  And  from  acceflion,  which  not  only  has  two 
different  materials  for  its  objeft,  but  which,  at  the 
fame  time,  fuppofes  that  one  of  them  prevails  and  ex- 
ceeds the  other,  (pr^fvaleniii^,)  See  the  following  article. 

•  Corpora  quae  ex  dil^antibiis  rcbiw  coniiflant,  conftat  r^tincre 
£ngala  fuam  propriam  fpedein,  at  iinguls  oves,  indeque  vindicari 
pofTe^  fi  aliena  miicetur.   D.  /.  23.  §  6. 

3  M  2  ART. 
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ART.       IV. 

Of  the  method  of  acquiring  property  by  accejion^ 

{Jure  acceffionis.) 

rpHE  property  of  a  thing  is  acquired  by  acceffion^ 
I . )  When  one  adds  a  thing  lefs  principal  {rem 
minus  principalem)  to  another  which  prevaib  over  ic> 
{rei  pTievaJentiori)^  and  which  confequently  is  the  prin- 
cipal of  the  two;  and,  2.)  When  thefe  things  arc  fa 
united  together,  that  they  cannot  be  feparated  with- 
out endamaging  them. 

§  18. 
Before  explaining  the  grounds  of  this  method  of 
acquiring  property,  we  muft,  I.)  In  order  to  form  a 
juft  notion  of  it,  previoufly  obferve,  that  there  is  a 
great  difference  between  a  body,  an  univerfality,  a 
whole,  and  between  the  parts  or  parcels  of  which  the 
body  and  the  whole  are  compofed  *. 

S   ^9^ 

In  faft,  there  is  a  great  difference  between  a  houfe, 
or  any  edifice,  and  the  materials  of  which  the  houfe 
or  edifice  is  compofed,  fuch  as  wood,  bricks,  lime, 
iron,  tfr. 

And  indeed  fome  rights  are  competent  to  the  body, 
or  whole,  and  others  to  its  parts  f  •,  for  example,  one 
can  pofTefs  the  body  of  a  houfe,  without  pofiefling  the 
materials,  and  polTefs  the  materials  without  having, 
poffelfion  of  the  houfe  J* 

*  L.  7.  §  1 1.  Qnod  univ.  nom.    L.  6.  §  i.  Rer.  div. 
t  L,  30.  pr.  A.  poC    L.  23,  Ufurp. 
i  D.  L  23.  pr.  1.  8.  quod  vi. 

Whence 
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Whence  it  follows,  that  a  man  may  get  a  houfe  by 
prefcription,  without  getting  the  materials  by  pre-^ 
icription  *  •,  and  acquire  the  property  of  the  materials 
^y  prefcription,  without  becoming  proprietor  of  the 
houfe  +. 

It  may  then  likewife  happen,  that  one  may  have  a 
right  to  claim  a  houfe  without  the  materials,  or  the 
materials  without  the  houfe  %. 

It  muft  alfo  be  obferved,  II.)  That  bodies  are  dif- 
tinguifhed  into  limplc  bodies,  {corpora  umta\  and 
compound  bodies,  {cannexa)  ||. 

By  fimple  bodies  (corpora  unita)  are  underftood  here 
fuch  as,  making  but  one  fingle  whole,  are  not  com- 
pofed  of  different  things  connected  and  joined  to  one 
another,  but  whofe  parts  are,  fo  to  fpeak,  united  to- 
gether by  the  fame  ipirit,  as  the  law  exprefles  it,  {uno 
fpiriiu) ;  iuch  are,  for  example,  a  ftatue,  a  man,  a  ftone, 
a  beam  **. 

By  compound  bodies  (corpora  cotmexa)  are  underftood 
here  fuch  as  are  compofed  of  different  things  or  pieces 
joined  together,  which,  by  that  connection,  make  one 
fingle  whole ;  for  es^ample,  a  houfe,  a  boat,  a  coat, 
^c.  tt 

§  20. 

When,  in  thefe  two  cafcis,  materials  belonging  to 
two  different  proprietors  are  fo  united  and  joined  to- 
gether, that  they  afterward  make  of  the  whole  but 
one  fingle  body,  it  has  been  queftipned  by  the  lawyers 
to  whom  the  property  of  that  body,  or  of  that  whole, 

*  L.  7.  §  21.  A.  R.  D.  1.  23.  in  fin.  de  rei  vind. 

+  L.  23.  pr.  ct  §  2.  Ufurp. 

t  L.  23.  \  7.R.V.  II  L.  30.  pr.  Ufurp. 

.**  Corpus  alio  fenfu  unitum  vocatur^  quod  continetar  unofpi- 
ritu;  ut  homo,  tignam,  lapis,  ct  fimilia,  d.  /.  30.  Si  ftatuse  meae 
brachinm  aliens  ftatux  addideris,  non  poteft  did  brachium  tuum 
efle,  quia  tota  ftatua  uno  fpirito  continetar.  L.  23.  §  5.  Rei  ntind. 
Conf*  7.27.  §1.  J.R^D*  ibi:  Nihil  hie  vcre  fuum  dicere  poteft 
priilinus  dominus. 

ft  D.  1.  30.  pr. 

ought 
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ought  to  belong.  Now,  they  have  decided  ▼er7  ra*' 
donaUy^  that  the  acceflbry  or  fmaUer  part  ought  ta 
jbllow  the  greater,  and  that  what  prevails  (fars  frsvm^ 
kntiar)  t>ught  to  draw  after  it  the  kis  principal  parr, 
(partem  minus  principalem) ;  that  confequently  the  pro- 
perty of  the  lefs  principal  thing  ocrght  Co  f^l  co  the 
proprietor  of  the  more  prevaknt,  (domM  reipnevaia^ 
iims.) 

%  21. 

The  natural  reafon  of  this  decifion  is  the  fame  a^ 
that  mentioned  in  fpeaking  of  fpecification,  namely^ 
that  the  figure  or  form  of  things  determines  their  dif- 
ference, and  that  confequently  when  it  happens  to 
change,  the  fame  thing  no  longer  exifts. 

§  22. 

Thus  when  a  man  joins  to  a  ftatue  belonging  to  hiwi 
an  arm  belonging  to  another,  the  arm  ccafcs  to  be  an 
arm,  and  becomes  thereby  a  part  of  the  ftatue*,  con- 
fequently it  is  comprehended  under  the  whole  or 
fimple  body  (corpore  unite)  of  the  ftatue.  And  as  in 
this  manner  the  arm  lofes  the  form  it  had  before,  and 
changes  its  fpecies,  the  perfon  to  whom  it  belonged 
befpre  this  change  cannot  pretend  to  be  its  owner  af- 
terward -f,  and  it  falls  to  the  proprietor  of  the  ftatue 
ivhofe  right  is  not  changed  -,  the  ftatue  remaining  a 
ftatue,  even  though  all  its  parts  were  changed,  if  by 
thefe  changes  the  nature  of  the  whole  has  not  been 
hurt :  in  the  fame  way  that  a  college  or  a  tribunal 
would  not  ceafe  to  fubfift,  even  though  all  its  members 
ihould  happen  to  die  :{;.  It  has  then  on  good  grounds 
been  decided,  that  the  ftatue,  with  all  that  has  been 
added  to  it,  remain  his  to  whom  it  belonged  before 
the  changes  in  queftibn  i|. 

•  L.  26.  §  I.  A.  R.  D.       t  D^l*  23.  §5.       t  L.77,  IF.  de  jodic. 

II  In  quibus  propria  qualitas  fpedbmetury  ii  quia  additttm  erit» 
toti  cedi :  ut  flatus;  pes  aat  xRanus>  fcypho  fiondus  ant  allfa,  navi 
tabula,  aedificio  cementum  ;  N.  B.  tota  enim  ejus  fimt  cujns  ancea 
fuerant.   L.  68.  §  i.  A*  R.  D.  add.  L  81.  R,  V. 

§23- 
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It  U  the  fame  with  refpe&  to  the  bodies  which  wc 
eaH  compound  {de  carfaribus  connms)^  with  refped  to 
which  it  is  equidly  rationad^  that  the  proprietor  of 
the  principal  part  {hould  acquire,  by  the  right  of 
accellion,  that  which  is  kfs  principal  *.  For  by  ac- 
ceifion  this  laft  ceafes  to  have  the  fame  form,  and  be- 
comes a  pare  of  that  which  prevail^  ^  {ret  prsvakn- 
timis. )  Whence  it  follows^  that  the  preceding  Ipe- 
cies  is,  as  it  were  deftroyed,  and  that  the  firll  pro- 
prietor confequently  cannot  pretend  that  there  is  any 
thing  ift  the  whole  which  is  his  '\, ;  this  whole  belong- 
ing to  htm  who  is  proprietor  of  the.  prevailing 
thing  II  {ret  pravakntioris. ) 

§  24. 

But  to  acquire  any  thing  by  the  right  of  acceflion 
( jute  acce£i(/His)j  it  is  requifite, 

I.)  That  the  kfs  principal  thing  (res  minus  princi- 
palis) be  added  to  another  which  prevails  over  it,  and 
that  the  prrarietor  of  the  one  be  different  from  the 
proprietor  of  the  other  \  wherefore  it  would  be  called 
Jpecificaiion^  and  not  acceflion,  if  one  made  a  new  fpe- 
cies  of  materials  belonging  to  another,  \yithout  add- 
.  ing  to  it  any  materials  belonging  to  himfelf  **. 

*  Seja  legavit  aixionem  cum  hyacintis,  poKea  in  allam  fpecien 
oraamend  conveitit,  legatum  peti  non  poteft.  Nam  quid  fieri  po- 
teft,  at  legatom  darare  exiftimetur ;  cum  id,  quod  teftamenf  dabd*' 
tuTf  in  fua  fftcie  n»n  ptrmamfifftt ;  el  quodam  mods  extinBumfyf 
/.  6.  §  I.  ^  Aur.  leg,  Mutata  enim  forma  prope  intenmitur 
fbbftanda rn»  /.p.  SV  '^  exbib*  et  res  ribefle  videntur  etiam  h9 
quarum  corpas  manet,  forma  mutata  efl.   Z..  13.  §  i.  ^.  ^. 

t  L.  23.  %  ;.  Rei  vind. 

X  D.  L.6.  S  I.  d.  L.  9.  d.L.  13.  etL.  26.  pr.ff.  A.  R.  D.ibiy- 
quia  cupreiTttSy  i.  e.  eft  arbor,  non  maneret.- 

II  D.  L.  2^.  %  5.  R.  D.  L.  27.  S  I.  A.  R.  D.   - 

**  D.  L;  26.  §  i«  Add.  L.  61.  ft,  Rei.  vind.  ibi :  Minucins in<*' 
ttfrrogatus,  fi  quis  navem  fuam  aliena  materia  refeciiTet,  num  nihi- 
iominiu  naris  ejofdem  maneret  ?  Refpondet  manere. 

Neither 
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Neither  would  it  be  acceffion,  if  a  perlbn  had  made  at 
whole  of  materials  indeed  different,  but  which  both 
belong  to  himfelf.  For  having  already  the  property  of 
them,  he  would  not  need  to  acquire  it  by  right  of 
acceflion. 

II.)  To  acquire  by  this  method^  it  is  requifite,  is 
the  fecond  place,  that  a  lefs  principal  thing  {res  nanus 
principalis)  be  added  to  another  which  prevails  over 
it  {ret  pravakniiori.) 

A  thing  is  reckoned  principal  {pntvalentior)  in  two 
ways,  I.)  When  acceflion  cannot  fubfift  without  it*. 
2.)  When  the  thing  added  to  it  is  added  for  orna- 
ment -f. 

jV.  I .  Firft,  then,  a  thing  prevails,  and  has  the 
better  of  another,  when  acceiTion  cannot  fublift  with- 
out  it. 

Whence  it  follows, 

I.)  That  if  a  man  caufe  his  coat  to  be  embroidered 
with  gold  or  filvcr  belonging  to  another,  or  caufe  his 
wool  to  be  dyed  with  precious  colours  which  are  not 
his  own,  the  coat  and  wool  are  the  principal  things 
which  prevail  over  the  others  %* 

2.)  That  if  a  man  caules  an  arm  which  belongs  to 
another  to  be  added  to  his  ftatue,  the  ftatue  is  the 
principal  thing  which  prevails  over  the  arm  ||. 

3.)  That  if  a  tree  or  any  other  plant  be  planted  in 
another's  ground,  the  ground  is  the  principal  thing 
which  prevails  over  what  is  planted  in  it  **. 

*  8ed  neceflfe  eft  ei  res  cedi  qnod  fine  ilia  efle  neqsit.    L.  23. 

f  Qttoniam  hoc  rpeftamns  quae  res  cajos  omands  cania  fbeiic 
ndhibita,  nou  quae  fit  prxdofior.  £.19.  ^  ff,  Aur.  leg.  et  ibid. 
£.13.  Semper  enim  cum  quaerimus  cui  quid  cedat  illud  fpedamas, 
quid  cujus  res  oman^  caufa  adhibetur.  Ut  acceifio  cedat  prin- 
cipali. 

X  %  26.  R.  D.  L.  26.  A.  R.  D. 

II  L.  23.  §  28.  R.  V.       .••!-.  26.  §  I.  A.  R.  D. 

4> 
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4.)  That  if  a  man  build  on  another's  ground,  the 
ground  is  the  principal  thing  which  prevails  over  the 
other.    See  below,  §27. 

5.)  That  if,  in  the  reparation  of  ahoufe,  another's 
materials  be  employed,  the  houfe  is  the  principal 
thing  which  prevails  over  the  materials.  See  the  end 
of  the  following  fedtion. 

6.)  That  if  a  man  build  upon  his  own  keel  {carina) 
a  (hip,  and  ufe  in  it  planks  belongipg  to  another,  the 
keel  is  the  principsu  thing  which  prevails  over  the 
planks*. 

7.)  That  if  a  man  fow  upon  his  own  ground  feed  be- 
longing to  another,  the  ground  is  the  principal  thing 
which  prevails  over  the  feed  -f . 

80  That  if  a  man  paint  a  pifturc,  though  even  of 
great  value,  upon  a  board  or  canvas  belonging  to 
another,  the  board  and  canvas  are  the  principal  thmgs. 
See  what,  notwithilanding  this,  has  been  regulated 
in  favour  of  painting  at  the  end  of  the  following  fec- 
tion  \. 

But  it  cannot  be  faid  that  there  is  a  principal  thing 
{res  pravdeHtiar)  between  two  things  which  do  not 
change  their  Ipccie^,  and  which  remain  fuch  as  they 
were  ;  as  happens  when  a  man  drives'  a  (heep  into  a 
ftrange  flock,  or  when  one  carries  dung  to  a  place 
which  does  not  belong  to  him  ||., 

N.  2.  It  has  alfo  been  faid,  that  a  principal  thing 
(res  pravalentior)  is  that  to  which  another  is  added  by 
way  of  ornament. 

For  this  reafon,  the  coat  whidi  a  man  caufes  to  be 
embroidered  with  gold  which  does  not  belong  to  him, 
and  the  wool  which  one  caufes  to  be  dyed  with  valu- 
able colours,  which  are  not  his  own,  are  the  principal 

•  L.  61.  §  I.  R.  V.  \  S  31-  32.  Inft.  rcr.  div. 

t  L.  9.  i  1.  A.  R.  D.  1.  23.  §  3.  ct  4.  R.  V. 
II  L.  23.  §  5.  R.  V.  1.  5.  §  3.  adexhib. 

Vol.  I.  3  N   .  things 
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things  which  prevail  over  the  gold  and  the  yaluafcfe 
colours. 

A  ring  continues  always  the  principal  thing  *,  fiip- 
pofmg  even  that  a  diamond  of  great  price  were  fet 
m  it,  which  would  be  an  zcccOory  thing  with  refpeft 
to  the  ring.  But  if,  in  letting  a  diamond  or  a  jewel 
in  gold,  that  gold  were  only  employed  as  an  oma* 
ment  to  the  jewels  in  this  cafe  the  jewel  would  be  the 
principal  thing>  and  have  the  preference  over  the 
gold  f. 

To  know  then  whether  the  gold  has  been  ufcd 
fblely  as  an  ornament,  one  needs  only  examine  the 
ule  which  has  been  made  of  it  ;{;,.  and  judge  of  that 
from  the  ufe  of  the  whole  {ex  ufu  rei  ^  conJuetudims\ 
which  will  (how  Which  of  tlie  two,  the  gold  or  the 
jewel,  is  to  be  regarded  as  the  principal.  It  is  con- 
fequently  undoubted,  that  if,  to  adorn  a  vafe^  it  were' 
fet  off  with  jewels,  the  vafc  would  be  the  principal 
thing,  which  would  have  the  preference  over  the 
jewels  II . 

N.  3.  Obfcrve  in  fine,  th«t  when  the  two  tlungs 
joined  together  are  of  an  equal  price,  and  of  the  fame 
materials,  for  example,  if  gold  be  joined  with  gold,- 
er  filver  with  filver,  each  of  the  proprietors  may 
claim  his  own  fhare. 

« 

S  26, 

.  III.  To  acquire  by  f  right  of  acceflibn^'  it  is  alfo 
requifite,  that  the  two  things  joined  together  cannot 
'be  entirely  feparated.  For  if  a  reparation  can  be 
made,  the  proprietor  of  the  lefs  principal  pan  may 
demand  in  law  that  the  proprietor  of  the  prevailing;, 
part  be  bound  to  feparate  the  firft  from  it,  to  produce 

*  L.  6.  fF.  ad  exhib. 

+  L.  19.  §  15.  18.  20.  Aur.  leg. 

%  h.<zg.  4  I.  Aur.. leg.  1.  32.  §  5.  eod. 

II  h*  ig*  §  13*  Aur.  leg. 

it 
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^  it  In  its  &r&  ilate  *,  and  to  reilore  it  to  him  with  all 

its  dependencies,  {cum  omni  rau/a.)  See  above,  tit.  IV. 
i|    ^       Alt.  n.  §  46. 

^     ^  If  it  happen  then  that  a  perfbn  ihould  caufe  to  be 

^  fet  in  his  own  ring  a  diamond  belonging  to  another, 

'  its  fpecies  or  form  is  indeed  changed,  neverthelefs 

the  owner  of  the  diam6nd  does  not  lofe  the  property 
of  it ;  and  he  may  claim  it  after  having  previoufly  de- 
manded it  to  be  ^exhibited,  by  an  action  ad  exbibendum. 
See  the  preceding  feftion^  N.  2.  f 

In  the  fame  manner,  if  a  man  onfy  caufe  to  be  fixed 
ito  his  own  ftatue^  with  folder,  an  arm  or  a  foot  be- 
longing to  another,  the  proprietor  of  the  arm  or  foot 
does  not  lofe  the  property,  becaufe  it  can,  without 
doccafioning  any  damage,  be  feparated  from  the  ftatue ; 
but  he  would  ^£b  otherwife  if  the  arm  had  been  added 
xo  the  ftatue  by  cafting  or  melting  f.  The  realbn  of 
which  is,  that  it  cannot  be  feparated  without  damage. 
N.  I  •  When  then  the  feparation  cannot  be  made 
without  endamaging  the  things  joined  together,  the 
rule  eftabliihed  above  ought  to  take  place, '  nameiy, 
that  the  proprietor  of  the  prevalent  thing  acquires, 
by  right  of  acceflion,  or  of  the  whole  (Jure  toiius)^ 
the  property  of  the  lefs  principal  thing. 
Thence  it  refults. 

That  if  a  man  c^tife  his  coat  to  be  embroidered- with 
gold  belonging  to  another,  or  his  wool  to  be  dyed 
with  valuable  colours,  which  arc  not  his  own,  he 
acquires,   by  right  of  acceffion,  m  quality  of  propri- 

*  In  omnibus,  qux  ad  eandem  fpeciem  reverti  pofTunt,  dicendum 
eft,  ii  materia  lAanente  fpecies  dmitaxat  forte  mutata  eil,  (veluti  (i 
ex  meo  sre  ftatuam,  aat  argento  fcyphum  feci/Tes),  me  eornm  do* 
oiinnm  manere.  L,  Zit*ff'  4.  R.  D.  Conf.  L  7.  §  7. 

t  L.  6.  if.  ad  exhib.  1.  10.  §  16.  eod.  punfl,  d.  1.  24. 

X  Si  ftatux  fax  ferruminatione  junAum  fit  brachium  unitate  ma- 
joris  partis  confumi.  Non  idem  in  eo  quod  adplumbatum  fit.  L.  23. 

3  N  2  etgr 
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etor  of  the  coat  and  wool,  the  gold  and  colours  which 
belong  to  another.     ' 

That  if  an  arm  or  a  foot  belonging  to  another  be 
added  to  a  ftatue,  and  that  union  be  made  by  found- 
ing or  calling  {per  ferTuininationem)^  the  owner  of  the 
ftatue  acquires,  by  right  of  acceflion  or  of  the  whole^ 
{jure  toHus\  the  property  of  the  arm  or  foot.  See 
the  beginning  of  this  feftion. 

That  if  a  tree  or  a  plant  be  tranfplanted  into  ano- 
ther perfon's  ground,  and  the  plant  take  root  there, 
it  belongs,  by  right  of  acceflion,  to  the  ground  and 
its  proprietor. 

That  if  a  man  paint  a  picture  upon  canvas  belonging' 
to  another,  or  if  he  write  very  artificially  on  paper 
which  is  not  his  own,  the  proprietor  of  the  canvas 
and  of  the  paper  ought  to  acquire  the  property  of 
the  painting  and  writing.  Neverthelefs,  the  laws 
have  determined  the  contrary  in  favour  of  painting, 
and  have  adjudged  the  canvas  to  the  painter. 

That  if  a  man,  in  the  reparation  of  his  houfe,  ufc 
bricks,  lime,  or  other  materials  which  are  not  his 
own,  the  proprietor  of  the  houfe  acquires,  by  right  of 
acceflion,  all  thofe  materials  \  and,  for  the  fame  rea- 
fon,  the  houfe  itfelf,  built  on  another's  ground,  is 
acquired  to  the  proprietor  of  the  ground,  even  though 
it  were  all  of  marble.  This  flidl  be  treated  more  at 
length  below,  §  28, 

§27. 
Moreover,  it  does  not  follow  from  what  has  been 
faid,  that  the  owner  of  the  lels  principal  thing  ftiould 
lofe  his  right  by  this  acceflion.  For  the  value  of  it 
ought  to  be  paid  to  him  by  the  proprietor  of '  the 
principal  thing  (rei  pravalentiGris)  * ;  but  on  this  fub- 
jeft  feveral  cafes  muft  be  diftinguiflied. 

*  In  omnibus  igitur  ifHs»  in  qcibus  mea  res  praevalet,  alienam 
rem  trahit,  meamque  efBclt,  (i  earn  rem  vindicem  per  excepdonem 
doll  cogar  pretium  ejus  quod  accelHt  dare.  Z.  23.  §4.  R,  V. 

N.  I. 
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N.  I .  Firft,  it  has  already  been  decreed,  that  when 
the  two  things  can  be  leparated,  without  damage  to 
cither,  (falva  fubJiafUia)^  the  proprietor  of  the  lefs 
principal  thing  does  not  lofe  his  property,  but  may 
demand  it  to  be  feparated  and  produced,  and  that  he 
may,  at  the  fame  time,  claim  it.  See  the  beginning 
of  §  26.  preceding. 

N.  2.  Secondly,  When  the  things  joined  together 
cannot  be  feparated  without  being  endamaged,  the 
proprietor  of  the  lefs  principal  thing  does  not  lofe  his 
property  in  it  altogether  {in  totum\  but  only  fo  long 
(in  tantum)  as  the  union  or  acceffion  lafts. 

If  then  it  happen  afterward  that  the  union  come  to 
ceaie,  and  that  the  lefs  principal  thing  were  detached 
from  that  with  which  it  was  joined,  the  right  of  the 
firft  proprietor  would  revive,  by  reafon  that  the  ob- 
ilacle  which  hindered  him  from  ufing  his  right  no 
longer  fubfifts,  and  that  confequendy  he  may.  rede- 
mandthe  thing  ♦• 

N.  3.  But  if,  in  the  third  place,  the  proprietor  of 
the  lefs  principal  thing  do  not  incline  to  wait  the 
chance  of  feparation,  he  may  demand  its  value  by  an 
a£bion  in  faSum. 

N.  4.  If,  in  the  fourth  place,  the  union  were  fuch 
that  no  feparation  could  ever  happen  •,  for  example, 
if  one*s  wool  were  dyed  with  colours  belonging  to 
another,  or  if  a  manufa^rer  fhould  put  into  a  ftufF 
gold  belonging  to  another,  the  proprietor  of  the  lefs 
principal  thing  could  only  demand  its  value. 

But,  in  this  cafe,  it  muft  be  diftinguifhed  whether 
the  union  was  made  with  prefumptive  honefly  or  pre- 
fumptive  difhonefly,  bend  fide  or  mala  fide.  When  the 
union  was  made  with  prefumptive  honefly,  the  pro- 
prietor of  the  lefs  principal  thing,  in  cafe  he  be  in 
poffeffion  of  the  whole,  has  a  right  of  retention,  {jus 

t  L.  23.  §  5.  R.  V.  1.  59.  cod.  1.  20.  eod. 

retentionis\ 
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retentioms)j  till  he  haVfe  got  the  value  of  what  wu 
his  own.  But  if,  without  getting  payment  of  that 
value,  he  have,  by  miitake,  deliver&l  the  whde,  he 
might  raife  the  aifbion  called  ctmdiSio  mdebitiy  in  vir- 
tue of  which  the  whole  would  be  reftored  to  him. 

But  if  the  thins  be  in  the  power  of  the  owner  of 
that  which  prevails,  {ret  pravalentiafis\  the  proprie- 
tor of  the  lefs  principal  thing  has  no  other  right  but 
that  of  demanding  its  value  by  an  a&ion  infaSum. 

When  the  union  was  made  with  prefumptive  dif- 
honeily,  it  muft  likewife  be  diftinguilhed,  whether 
it  be  the  proprietor  of  the  prevalent,  or  of  the  lefe 
principal  thing,  who  hath  made  or  occafioned  the 
union  of  the  two  things. 

When  it  is  the  firft,  the  proprietor  of  the  lc6  princi- 
pal thing  may  not  only  demand  its  value,  both  by  right 
of  retention  and  by  an  aftion  in  faSumj  but  he  fhaU 
even  be  allowed  to  prove  that  Value  by  his  own  oath 
in  litem. 

When  it  is  the  proprietor  of  the  lefs  principal  thing, 
who,  with  prefumptive  dilhonefly,  has  joined  and 
united  the  two  things  together,  he  has  only  the  right 
of  retention  with  rcfpeft  to  the  true  value  of  what 
belongs  to  himfelf,  in  cafe  he  have  the  whole  in  his 
own  power ;  but  if  the  whole  be  in  the  power  of  the 
proprietor  of  th?  principal  thing  {rei  fr^evalenHoris\ 
he  would  loie  all  his  rights  in  the  lefs  principal  thing ; 
and  one  would  be  juftified  in  prefuming  {per  pr^fian- 
pHonem  juris  et  de  jure)  that  he  hath  made  a  prefent  of 
it  to  the  proprietor  of  the  lefs  principal  thing.  This 
matter  ihall  be  explained  by  the  example  of  an 
edifice. 

§  28. 
From  what  goes  before  it  follows,  that  ^  edifice 

raifed  upon  another's  ground,    belongs,  by  right  of 

acceflion,   to  the  proprietor  of  the  ground,  becaufe 

f  he  ground  is  the  principal  thing  which  prevails  over 

the 
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tile  edifice :   whence  arifes  the  rule^  JEdificium  cedit 

But  the  three  following  cafes  muft  be  diftinguifhed. 
Either  the  proprietor  of  the  ground  has  himfelf  built 
the  edifice,  and  ufed  in  it  materials  belonging  to 
another  ;,or  a  man  has  built  with  his  own  materials  on 
another's  ground ;  or  elfe  one  has  built  upon  another's 
ground^  and  ufed  in  it  materials  which  likewife  do  not 
belong  to  himfelf. 

( 

S  29. 

.  In  the  firft  cafe,  when  the  owner  of  the  materials 
Iras  not  ignorant  that  the  proprietor  of  the  ground 
employed  his  materials,  and  did  not  objeft  to  it,  he 
has  only  an  adion  in  faSum  to  get  their  value  \  but 
if  he  were  ignorant  of  it,  he  has  the  action  de  tigno 
jun£lo^  in  virtue  of  which  he  may  demand  the  double 
of  the  valtie>  nobody  being  obliged  to  fell  his  mate- 
rials at  the  current  or  ordinary  price. 

If  the  proprietor  of  the  nu^rials  have  neither  de- 
hianded  the  value,  nor  the  double  ci  the  value,  and 
if  afterward  the  edifice  happen  to  be  demolifiied  by 
the  pofieflbr,  or  by  any  accident  or  chance,  he  may 
redemand  his  materials,  becaufe  there  is  no  obftacle 
to  it,  and  the  objedion  arifing  from  the  connexion 
of  the  materials  with  the  ground  no  longer  fubfiits. 
See  the  preceding  fedtion,  N.  2. 

Claim  of  right  is  competent  in  this  cafe,  even 
though  the  pofiefjbr  of  the  ground  had  poflcfied  the 
edifice  for  thirty  years,  ancj  confequently  it  were  pre-- 
fcribed ;  the  rotfon  of  which  is,  that  he  who  poflef- 
les  the  edifice,  does  not  poiTefs  the  materials  whicb 
belong  to  another,  and  confequently  they  could 
not  ^  under  prefcription.  Whence  appears  ther 
truth  of  what  has  been  iadvanced  above,  §  18.  that 
the  rights  c^  the  whole  (jura  totius)  are  one  thing,  and 
thofe  of  the  parts  (pariiwn)  another. 

N.  I. 
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JV.  I.  When  the  proprietor  of  the  ground  nGtd 
another's  n^aterials  unfairly,  that  is  to  fay,  when  he 
knew  that  they  belong  to  another,  a  diftin£Hon  muft 
be  made  whether  the  edifice  is  ilill  fubfifting,  c^  i£ 
it  is  deftroyed. 

If  the  edifice  be  fubfifting,  the  proprietor  of  the 
materials  may  raife  the  aftion  de  tignojunSo  to  get 
the  double  of  their  value  (in  duplum\  and  join.it  with 
the  action  called  condiSio  furtiva^  or  make  choice  a£ 
the  aiflion  of  theft  to  get  the  quadruple,  (aSHonem 
furti  in  quadruplum.) 

If  the  edifice  be  deftroyed,  all  thofe  a&ions  cake 
place,  excepting  the  adtion  Je  tignojunSo  ;  but  the 
proprietor  of  the  materials  may  alfo  redemand  them. 

As  to  the  fecond  cafe,  namely,  when  one  raifes  an. 
edifice  of  his  own  materials,  but  on  another's  ground^ 
the  rule  which  we  have  laid  down  remains  in  its  full 
forces  whence  it  follows,  that  as  the  edifice  is  to  be 
regarded  as  the  lefs  principal  thing,  it  is  an  acquifition 
to  the  ground  on  which  it  is  built,  and  confequendy 
to  the  owner  of  that  ground. 

Note,  that  the  proprietor  of  the  materials,  who  has 
built  the  edifice  bona  fide^  and  is  in  poficfiion  of  it,* 
has  a  right  of  retention  till  their  value  be  paid  to  him, 
in  cafe  the  edifice  be  neceflary.  If  what  was  done  were 
only  for  conveniency  or  pleafure,  he  could  only  carry 
it  away,  or  demolifh  it  to  carry  c^  the  materials ;  but 
if  he  be  not  in  pofleffion  of  the  edifice,  he  may  cither 
demand  the  value  of  his  materials  by  an  action  in 
fa£tum^  or  carry  off  and  take  away  the  edifice,  if  it  be 
not  neceflary  for  the  pofleifion  of  the  ground: 

If  it  happen  that  fuch  a  fair  poflfeflbr  yields  by  mif- 
take  the  edifice  to  the  proprietor  of  the  ground  with- 
out demanding  its  value,  or  if  he  do  not  demolifh  the 
edifice,  and  carry  off  its  materials,  he  may  fue  the 

proprietor 
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proprietor  of  the  ground  by  an  acflion  called  conditio 
ifldebiti^  to  be  rcftored  to  the  poffeffion,  which  he  has 
yielded  without  being  obliged  to  do  fo,  {indebite.) 

But  when,  one  who  has  employed  his  own  materials 
to  build  on  another's  ground  has  done  fo  unfairly,  we 
are  pleafedj  in  cafe  he  be  in  poffeflion  of  the  edifice, 
to  allow  him  the  right  of  retention,  till  he  have  got 
the  value  which  he  can  provtf  them  worth. 

But  if  the  building,  inftead  of  being  in  his  own 
power,  be  poffefTed  by  the  proprirtor  of  the  ground, 
or  if  he  who  hath  raifed  the  building,  after  having 
poflefled  it  for  fome  time,  have  yielded  it  to  the  owner 
of  the  ground  by  miftakc,  without  ufirig  his  right  of 
retention,  and  without  caufing  the  materials  to  be 
carried  offj  t?r.  our  will  is^  that  he  have  no  longer 
any  aftion  againft  the  proprietor  of  the  ground,  to 
whom  he  is  reckoned  to  have  made  a  prefent  of  the 
inaterials,  by  the  prefumptioh  of  law  which  is  called 
juris  et  de  jure\ 

In  the  third  dafe^  when  a  man  builds  oh  another's 
ground,  and  ufes  materials  which  are  not  his  own,  the 
^idifice  belongs  in  like  manner  to  the  ground,  and  to 
the  pcrfon  who  has  the  property  of  it; 

Obferv?,  with  refpcd  to  this^  that  if  he  who  built, 
did  fo  bona  fide^  and  be  ih  poffeflion  of  the  edifice,  he 
may  ufc  the  right  of  retention  for  what  he  has  ex- 
pended -,  and  if  he  do  not  poffefs  it,  he  may  demand 
thofe  expenfes  by  an  aftion  infa8um:  but  if  he  built 
unfairly  and  frauduleiltly,  {dolcfe)y  he  may  ufe  the 
right  of  retention  with  refpeft  to  the  materials,  in  cafe 
he  be  in  poffeflion  of  the  edifice  \  for  if  he  be  not  in 
poffeffion,  it  would  be  reckoned  that  he  hath  made 
i,  prefent  df  them  to  the  owiler  of  the  ground.  See 
thfc  preceding  feftion. 

The  proprietor  of  the  materials  may  alfo  demand 
their  price  from  the  proprietor  of  the  ground  by  an 

Vol.  L  3  O  action 
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aftion  in  faHum ;  and  if  the  edifice  happen  to  be  de- 
molilhed,  and  he  have  not  got  as  yet  the  value  of  h» 
matenals,  he  may  redemand  them^ 


A    R    T.       V. 

Of  the  acqmjition  of  property^  which  takes  place  v>hen  mn€ 
plants  or  fows  in  another^ s  ground. 

A  Mong  the  acquifitions  obtained  by  r^ht  of  acccf- 
fion,  (jure  acaffioms)^  is  reckoned  that  which  is 
rnade^  i.)  By  planting  a  tree  in  another  peribn'^ 
ground  •,  becaufe  the  proprietor  of  the  ground,  whicN 
is  the  principal  thing,  {res  pr<evalattior\  ought  to  have 
the  property  of  every  thing  which  makes  a  part  of  it. 

Whence  it  follows,  that  this  decifion  can  only  be 
applied  to  a  tree  which  has  taken  root ;  for  it  is  only 
by  its  union  with  another's  ground,  that  it  changes  ita 
form  or  fpecies,  and  becomes  a  part  of  that  ground* 

2.)  It  is  the  fame  with  any  other  plant,  which  one 
puts  in  another's  ground,  which  becomes  a  part  of 
the  new  ground  as  foon  as  it  takes  root  there,  and  be- 
comes the  property  of  the  owner  of  the  ground,  as 
propriety  o5f  the  principal  thing,  (ret  pravakntioris^) 

3.)  The  fame  decifion  takes  place  with  regard  ta 
the  feed  fown  on  a  neighbour's  land :  for  the  land  15^ 
,  the  principal  thing  which  prevails,  (res  pr^evalentior)^ 
and  the  feed  is  the  kfe  principal  thing,  or  accefibry,. 
which  the  proprietor  of  the  land  acquires  by  right  oi 
acceflion. 

But  it  is  not  neceflary  for  acquiring  the  feed  tteat 
it  fpring,  or  take  root,  becaufe  even  though  it  were 
otherwife,  all  the  grains  of  it  could  not  be  gathered 
and  taken  back. 

§32- 
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§  33-  ^ 

As  to  the  a£kions  which  the  proprietor  of  the  tree, 

-of  the  plant,  or  of  the  feed,  may  raifc,  they  have  been 

.  mentioned  in  the  preceding  article. 

ART.       VI. 

Of  the  method  cf  acquiring  the  property  of  things  taken 

from  an  enemy, 

(Be  occupatione  rei  hoftiUs,) 

§  34. 
^HE  Roman  laws  have,  reckoned  among  the  me- 
thods of  acquiring  property,  according  to  the 
Jaw  of  nations,  prizes  taken  fronr\  an  enemy. 

But  we  do  not  allow  this  method,  excepting  in  the 
threfe  following  cafes  •, 

I.)  When  the  prizes  have  been  taken  from  the 
enemy  by  our  regular  troops.  Stragglers,  then,  and 
fuch  as  are  called  in  German,  Schuaphabnen^  and  fuch 
like,  fer  from  acquiring  the  prizes  which  they  fhatt 
take  from  the  enemy,  ihail  be  pynilhed  as  robbers 
and  highwaymen* 

2.)  When  the  prizes  confift  in  moveable  things  -, 
for  immpveable  things  are  always  taken  in  name  of 
the  public. 

3.)  When  fuch  as  have  taken  the  prizes  have  then^ 
in  their  own  pofleffion  and  keeping ;  that  is  to  fay, 
have  put  them  in  entire  fafety  -,  which  cannot  be  faid 
till  they  be  carried  into  fome  town  or  fortified  place, 
cither  of  our  dominions,  or  of  the  enemy's  country  of 
which  we  may  be  poffefled.  4r 

Conlequently,  if  before  our  troops  have  lecured  their 
booty,  the  enemy  liappen  to  retake  it,  bur  foldiers 
could  not  pretend  to  have  acquired  the  property  of  it ; 

3  O  2  and 
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and  the  effefb  of  this  decifion  is,  that  if  other  GA-. 
diers  take  the  fame  prizes  a  fccond  time,  the  firft  fol- 
diers  would  have  no  right  in  it,  and  could  not  conib- 
quently  redcmand  it. 

S  35- 
The  things  which  the  enemy  (hall  take  from  our 

fubje&s  in  time  of  war  ftiall  not  be  loft  to  them,  if  by 
negotiations,  or  the  laws  of  war,  they  fall  again  into 
our  power  -,  for  as  it  is  fuppofed  that  they  were  un- 
juftly  taken  by  the  enemy,  thoie  to  whom  they  be- 
longed muft  neceffarily  be  in  titled  to  redemand  them 
by  right  of  recovery  or  reprifal,  (jure poftUmmi.) 

The  fame  Ihall  be  the  cafe  when  thole  things  fhall 
be  carried  into  the  liq;iits  of  our  allies,  but  not  when 
they  fhall  be  carried  into  a  neutral  country. 

In  both  cafes  the  proprietor  of  the  things  carried 
off  by  the  enemy  fhall  be  boujid  to  reimburfe  what 
may  be  expended  for  their  prefervation. 

§  36. 
A  perfon  does  not  then  entirely  lofc  the  property  of 
things  carried  off  by  the  enemy,  bccaufe  there  may 
be  hopes  of.  recovering  them  by  th^  right  of  repri- 
fal, (jure  poftUmini^) 

5  37- 
It  is  aflced,  if  our  fubjects  may  avail  themfelves  of 

the  right  of  reprifals,  (jure  poJiitmini\  to  redemand 
things  taken  by  the  enemy  during  the  war,  whfcn  af- 
ter conclufion  of  the  peace  thofe  things  are  carried 
into  the  country  by  commerce,  or  in  any  other  way  ? 
But  confidering  that  by  the  peace  all  injuflices  com- 
mitted during  the  war  ^re  pardoned,  ouf  will  is,  that 
in  this  cafe  the  right  of  recovery  or  reprifal  (juspojt-- 
limini)  do  not  take  place,  and  confequently  that  nei* 
ther  the  enemy  who  hath  taken  any  thing  from  our 
fubjeifts,  nor  luch  of  ours  as  have  taken  any  thing 
from  him  can  be  difturbed. 

■"  §38.. 
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§38. 
As  to  things  that  ftiall  be  carried  away  from  our 

fubjeds  in  a  tumult,  or  on  occafion  of  a  rebellion,  or 
by  a  band  of  foreign  robbers,  it  is  juft  that  they  al- 
ways prcfcrve  the  property  of  them ;  wherefore  they 
may  redemand  them  where- ever  they  ihall  be  reco- 
vered, without  the  neceffity  of  ufing  the  right  of  re- 
prilal,  (jure  pofilimim)^  which  only  takes  place  Y^ith 
regard  to  what  is  taken  by  an  encniy. 


ART.      VII. 

Of  the  method  of  acquiring  property  hy  alluvion. 

(De  qlhvione,) 

fVhere  we  fhall  treat  at  the  fame  time  qf  the  method  of 
acquiring  new  ifleSj  pieces  of  grgundy  (crufta),  channels 
forfaken  by  rivers  or  rivulets^  (alyeum  dcreliftum.) 

S  39- 
A  Lluvion  ought  alfo  to  be  reckoned  among  the  na- 
tural methods  of  acquiring  the .  property  of  a 
fhing. 

S  40. 

Alluvion  is  what  the  motion  and  violence  of  the 
waters  take  off  from  a  neighbouring  heritage,  and  add 
to  our  ground  by  an  imperceptible  accretion. 

This  imperceptible  accretion  is  acquired  then  to 
the  ground,  to  which  it  is  added  by  the  motion  of  the 
waters  of  the  river,  which  infenfibly  lay  upon  it  earth 
and  fand. 

§  42. 
The  foundation  cf  this  acquifition  is,  in  like  man- 
ner. 


478  Fart  IL    Book  XIr 

ner,  taken  from  the  right  of  acceffion ;  for  the  iand  is 
fL  lefs  principal  thing,  which,  by  uniting  to  grounds, 
whoie  proprietor  is  different  fr<»n  that  whence  ic 
was  carried,  becomes  a  part  of  that  other  man*s 
ground,  as  of  the  principal  thing,  {rm  fr^aUiUmi^)^ 
aiid  donfequently  changes  its  ifonn  and  fpecies. 

§  43- 
Obferve  neverthelefs,  that  there  is  a  difference  be- 
tween alluvion  and  the  other  methods  of  acquiring 
property  by  the  right  of  acceffion.  It  confifts  in  this, 
that  the  firft  proprietor  of  the  fand  or  earth  cannor 
redemand  it,  becaufe  it  can  never  be  proved  that  this 
portion  or  accretion  of  earth  or  fand,  which  his  neigh- 
bour acquires  by  alluvion,  ever  belonged  to  him. 

Obferve  farther,  that  the  right  of  alluvion  takea 
place  only  in  unmeafured  lands,  and  when  the  grounds 
have  no  other  limits  but  the  river ;  fuch  arc  thofe 
which  are  called  fundi  arcifinii.  In  this  cafe  the  river 
marks  always  their  boundaries,  though  the  lands,  ac- 
cording to  its  courfe,  be  fometimes  more  extenfive, 
and  fometimes  lefs.  It  is  likewife  the  fame  with  lands 
near  the  fea,  when  (he  proprietors  have  been  invefted 
in  the  coafts. 

The  acquiiidon  of  property  by  alluvion  (per  aUu- 
vUnem)  does  not  take  place  then, 

I .)  When  a  certain  number  of  acres,  called  morgen, 
or  huffen^  are  affigned  to  the  pofTeflbr  of  the  ground, 
enlarged  by  an  imperceptible  accretion  :  for  in  this 
cafe  all  that  exceeds  the  number  of  acres  granted  to 
him  has  no  owner,  {eft  res  nuUius\  and  confequently 
belongs  to  our  royalties. 

%.)  When  the  accretion  happens  in  rivers  which 
belong  to  private  perfons ;  becaufe  the  eftates  of  pri- 
vate perfons  in  which  thofe  running  waters  are  alfo 

included. 
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included,  are  ufually  feparated  by  certain  and  fixed 
botindarics,  and  confequendy  common  to  both  neigh- 
bours. 

Whence  it  follows,  that  if  fuch  a  river  is  to  fervc 
for  boundaries  and  a  feparation  between  two  neigh- 
bours, the  middle  of  the  river  is  evidently  their  li- 
mits, which  confequently  cannot  be  changed  nor  al- 
tered by  any  inundation  whatfocver. 

3.)  When  they  are  ftill  waters,  which,  having  no 
current,  may  indeed  rife  or  fall,  but  make  no  altera- 
tion in  the  banks^ 

§  46. 
.  The  Roman  laWs  have  decided,  in  the  fame  man- 
ner, with  refpeft  to  ifles  formed  in  rivers,  or  in  the 
fea,  atnd  with  refpeft  to  the  channels  of  rivers 
Vrhen  they  leave  them  with  impetuofity,  and  make 
to  themfelvcs  all  at  once  other  channels.  By#  the 
Roman  laws,  then,  the  neareft  neighbour  of  the  new 
ifle^  or  of  the  channel  which  the  river  had  left, 
acquired  the  property  of  them,  when  they  were 
grounds  having  certain  limits,  {de  Umitatis  fundis\  and 
not  of  grounds  whofe  limits  were  marked  by  the  ri- 
ver, {de  fundis  arcifiniis),  which  neverthelefs  were  not 
extended  to  the  new  channel  of  a  ri^^er  formed  by 
degrees,  and  in  an  imperceptible  manner,  of  which 
the  property  was  acquired  by  alluvion :  but  new  illcs, 
as  well  as  rivers  and  their  channels,  being,  according 
to  the  conftitution  of  the  German  empire,  included 
in  our  royalties,  the  proprietors  of  the  neighbouring 
lands  cannot  affume  any  right  in  thofe  things,  whe- 
ther their  lands  have  certain  limits,  or  be  only  bounded 
by  the  river,  f fundi  limit ati  vel  arcifinii.) 

§47- 
It  happens  fometimes  that  a  whole  piece  of  ground 

is  carried  off  from  lands  by  a  rapid  current,  and  added 

to  other  lands. 

In 
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In  this  cafe  it  muft  be  diftinguilhed,  whether  tbi^ 
piece  or  bit  of  ground  is  united  to  the  other  lands,  io 
that  they  make  together  but  one  whole,  or  if  it  be 
otherwifc. 

in  the  firfl  cafe,  the  liew  pofieflbr  acquires  that: 
piece  of  ground,  whether  it  be  bounded  by  the  river, 
(fundus  arcifinius)y  or  have  certain  limits. 

But  he  who  has  made  an  acquificion  of  this  bit  o£ 
ground  is  obliged  to  pay  its  value  to  the  firft  proprie- 
tor, or  elfe  to  allow  him  to  take  it  back. 

In  the  fecond  cafe,  when  this  bit  of  ground  does 
not  adhere,  and  is  annexed  to  the  new  lands,  he  to 
whom  it  belongs  may  redemand  it  as  his  own,  whe- 
ther the  lands  toward  which  it  is  driven  be  bounded 
oiily  by  the  rivel:,  or  have  cenaih  limits. 

§48. 
Wheh  a  river  fhall  all  at  once  leave  its  old  channel, 
and  form  to  itfelf  a  new  channel,  the  channel  left  (hall 
riot  be  divided  among  the  proprietors  of  the  neigh- 
,  bouring  lands,  but  it  (hall  belong  to  our  royalties, 
whether  thofe  lands  have  certain  limits,  or  be  bounded 
only  by  the  river* 

ART.       ^ail; 

Of  the  method  of  ae^uiring  property ^  by  the  enjoyment  and 
receipt  of  the  fruits  of  a  thing  belonging  to  another. 

(Perceptione  ex  re  aliena.) 

S  49-^ 
t  N  the  third  part  fhall  be  explained  what  is  to  be 

underftood  by  fruits,  and  of  how  many  forts  they 

are. 

§50- 
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550. 

Fruits  are  a  part  or  portion  of  the  thing  which  pn>* 
(luces  them  \  confequently  they  can  belong  naturally 
only  to  the  proprietor  of  the  thing,  unlefs,  i.)  Ano** 
ther  have  a  right  to  appropriate  them  to  himfelf ;  or, 
2.)  Have  gathered  tlu^e  fruits^  and  be  pofiefled  of 
them. 

The  dvfk  eitception  to  the  rule  takes  place, 

a)  When  a  man  pofTefles  a  thiing  on  a  lawful  title 
and  fairly,  (iona  fide  et  jufio  titido\  and  when  belie- 
ving himfelf  owner  of  it,  he  enjoys  the  fruits  which  it 
produces.    We  fliall  fpeak  of  tlus  more  at  length  in 

§54- 

b)  When  a  man  has  granted  to  another  the  en- 
joyment of  a  fuhjed  by  a  right  of  fervitude.  See 
book  IV.  tit.  III.  (jure  fervituiis.) 

c)  When  a  man  yields  to  a  farmer,  or  to  any  fuch 
perfon,  the  right  of  enjoying  a  fubjedt. 

The  fecond  exception  which  particularly  regards 
this  fubjcA  takes  place,  when  a  man  gathers  and  lays 
up  the  fruits  of  a  tree  belonging  to  another,  or  when 
he  reaps  on  another's  jfield,  and  takes  the  crop  of  it 
to  himfelf.  He  acquires,  by  this  deed,  even  accor- 
ding to  the  law  of  nature,  the  full  property  of  the 
fruits,  and  of  his  reaping,  even  though  he  may  have 
done  it  unfairly.  • 

For  with  regard  to  the  fruits  of  trees,  it  is  very 
true,  the  proprietor  of  the  tree  has  alfo  the  property 
of  the  fruits  which  it  produces  as  long  as  they  hang 
on  the  tree,  becaufe  thofe  fruits  make  a  part  of  the 
whole  which  belongs  to  him  ^  this  the  lawyers  ciiUjus 
totius^  right  to  the  whole  *,  but  as  foon  as  they  are 
feparated  from  it,  they  make  no  longer  a  part  of  the 
tree,  and  confequently  belong  no  more  to  the  pro* 

Vol.  I.  3  P  prietor 
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prietor  of  the  tree,  but  receiving  by  this  deed  a  new 
form  or  quality,  they  belong  to  the  perfon  who  has 
given  it  to  them  y  that  is  to  fay,  to  him  who  has 
gathered  them. 

§  53- 
•  It  is  quite  the  feme  with  reipeft  to  grains.    They 

make  in  like  manner  a  part  of  the  grounds  while  they 

are  growing  on  thism,  and  by  right  of  the  whole  (Jure 

totius)  belong  confequcntly  to  the  proprietor  of  the 

grounds :  but  when  they  arc  reaped  and  laid  up  in 

barns,  they  make  no  longer  a  part  of  the  grounds, 

and  confequently  belong  no  more  to  the  proprietor  o£ 

the  ground;  for  they  are  become  a  new  Ipecies,  which 

never  belonged  to  the  proprietor  of  the  ground,  and 

confequently  they  are  acquired  to  the  perfon  who  gave 

them  this  new  form,  that  is  to  fay,  to  him  who  reap* 

ed  them. 

%  54- 
It  follows  from  what  has  been  decreed,  that  if^  in 

gathering  the  fruits  of  a  tree  belonging  to  another, 
or  in  reaping  another's  field,  one  have  a£);ed  fairly 
{bonajide\  he  cannot  be  obliged  to  rcftitution,  unlefs, 
a)  The  fruits  ftill  exift  in  kind ;  or,  b)  Unlf  fs  having 
been  confumcd,  the  perfon  who  has  enjoyed  them 
have  become  richer  for  them.  This  has  been  ex- 
plained at  great  length  in  the  title  of  claim  of  right. 
See  above,  book  II.  tit.  IV.  art.  I.  §  25. 

But  one  who  a&ing  unfairly,  (^i^/^ /if),  and  know- 
ing very  well  that  the  tree  and  tht  field  belong  to  an- 
other, neverthclefs  gathers  the  fruits  of  them,  and  ap- 
propriates them  to  himfelf,  is  bound  not  only  for  all 
damage  and  intereft  which  the  proprietor  of  the 
ground  can  prove  by  his  own  oath  in  lifemj  but  he 
may  even  be  profecutcd  in  an  aftion  of  robbery, 
{a£lione  furti.)     Sec  above,  book  IL  tit.  IV.  art.  I. 

§  27. 

S  55' 
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S  55* 
When  the  fruits,  inftead  of  being  gathered  from 

a  tree  belonging  to  another,  fall  of  themfelves  upon 

a  neighbour's  ground,  on  account  of  the  branches 

'which  extend  thither,  the  proprietor  has  the  liberty 

of  caufing  them  to  be  gathered  up  within  the  fpace 

of  three  days. 

And  if  he  were  hindered  from  fo  doing  by  the  pro- 
prietor of  the  ground,  he  might  fue  him  at  law  for  his 
right,  by  virtue  of  the  interdift  de  gUnde  legenda. 

If  the  proprietor  of  the  ground  had  gathered  up  the 
fruits  during  the  three  days  after  their  fall,  the  pro- 
prietor of  the  tree  might  redemand  them  in  a  claim 
of  right. 

But  after  the  three  days  are  elapfed,  the  proprietor 
of  the  ground  acquires  the  full  property  of  the  fallen 
fruits  gathered  by  him. 

The  proprietor  of  the  ground  who  would  avoid  fuch 
difcuffions  with  his  neighbour,  may  cauie  to  be  cut 
all  the  branches  of  his  neighbour's  tree  which  over- 
fpread  his  ground.  This  (hall  be  mentioned  in  the 
title  de  glande  legenda^ 


A    R    T.        IX. 

Of  the  method  of  acquiring  the  property  of  what  is  pro^ 

duced  by  animals  belonging  to  us. 

(Jure  ventris.) 

m 

.      S56. 
'T*HE  brood  of  animals  impregnated  by  a  male  be- 
longing to  another,  is  acquired,  according  to  the 
law  of  nature,  by  the  proprietor  of  the  female. 

For  the  feed  which  fecunjdates  the  female  ceafes  to 
make  a  part  of  the  male,  and  becomes  a  portion  of  the 

3  P  2  female. 
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female ;  whence  it  follows,  that  the  proprietor  of  the 
jnale  lofes  his  right  to  the  feed,  and  the  proprietor  of 
the  female  acquires  the  property  of  it,  as  well  as  of  the 
animals  produced  by  it,  as  being  owner  of  the  female, 
and  of  all  its  parts. 

The  proprietor  of  the  female  is  not  even  obliged 
to  pay  any  thing  for  this  feed,  becaufe  being  regarded 
as  a  natural  excrement,  it  has  no  price,  and  is  not 
reckoned  to  make  a  part  of  one's  property,  (b  much 
the  more  that  in  faA  the  proprietor  of  the  male  fuf- 
fers  no  diminution  of  his  efFe£ts  by  lols  of  the  feed. 


ART.      X. 

Of  the  method  of  acquiring  property  ty  the  delivery,  or 

tradition  of  a  thing. 

(Per  traditionem.) 

S  57- 
T\Ehvery,  or  tradition,  is  an  aft  which  pafles  be- 
tween two  perfons,  of  which  the  one  puts  and 
delivers  a  thing  into  the  power  of  the  other. 

.§58. 
Delivery  or  tradition  is  made  either  eSeftually  and 

really,  {vere)^  or  by  fiction  and  fymbolically,  {fiSe.) 

S  59- 
Real  tradition  (vera  traditio)  fuppofes  a  thing  to 

be  efFefkually  and  really  transferred  from  hand  to 
hand,  and  thus  to  pafs  into  the  pofleflion  and  keep- 
ing of  another.  It  takes  place  with  rcfpeft  to  im^ 
moveable  things,  when  the  pcrfon  to  whom  it  is  in- 
tended to  deliver  them  is  brought  to  the  place  of 

their 
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their  fituation,  and  they  are,  in  that  manner,  put  in- 
to his  hands.  It  may  be  obferved  on  this  occafion, 
•that  the  new  pofleflbra  are  accuftomed  to  ufe  certain 
fuperfluous  formalities  *,  as,  to  take  off  (bme  cops  off 
an  edifice,  to  kindle  fire  on  the  hearth,  to  'Carry  off 
a  piece  of  earth  from  the  grounds,  &r. 
^  Fiditious  tradition  ( fiSa  traditio)  takes  place  when 
the  thing  is  not  really  delivered,  and  a  perfon  only 
ihows  it.  It  is  then  a  fi6titious  delivery, 
•  I.)  When  it  is  performed  by  the  fi£tion  called  j£fl^/^ 
longa  manus ;  that  is  to  fay,  when  the  perfon  who 
wants  to  deliver  to  another,  for  example,  a  land- 
eftate  which  he  has  before  his  eyes,  fhows  it  to  him 
at  a  diftancc,  and  gives  him  power  to  take  pofTeflion 
of  it. 

IL)  When  it  is  performed  by  the  fiAion  called 
fi£fio  brevis  manus^  that  is  to  fay,  when  the  proprietor 
of  a  moveable  thing  prefect  fhows  it  to  another,  and 
gives  him  power  to  carry  it  away. 

III.)  When  this  is  performed  by  what  is  called  in 
law  conftitutum  fojfejforiumj  namely, 

a)  When  a  perfon  who  has  already  delivered  a  thing 
to  another  declares  that  he  fhall  pofl^fs  it  for  the  future 
by  virtue  of  another  right,  {ex  alia  et  nova  caufa) ;  for 
example,  if  a  thing  being  depofited  with  a  man  b6 
afterwards  fold  to  him,  or  elfe  given  him,  left  Him 
in  legacy,  &r. }  in  which  cafes  he  has  no  need  of  a 
new  delivery. 

b)  When  a  thing  is  fold  to  another,  &c.  and  the 
ufufruft  of  it  referved  -,  or,  when  having  given  a  do- 
nation of  a  land-eftate,  a  man  takes  it  in  farm  from 
the  donatary,  which  is  alfo  a  fi«ilitious  tradition ;  for 
the  proprietor  declares  thereby  that  he  will  no  longer 
pofiefs  the  thing  for  himfelf,  and  in  his  own  name, 
but  for  another,  and  in  that  other^s  name. 

c)  When  a  perfon  gives  his  eftate  in  pledge  or  mort- 
gage to  another,  with  the  claufe  cum  canfiifufo  poffef- 

forio ; 
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Jcrh ;  by  tHiich  b  underOoodt  that  the  debtor  (haH 
henceforth  fioifels  the  eftate  only  in  name  of  his  cre- 
ditor, wluch  has  the  effe&  of  tradition,  aixl  gnres  to 
the  creditor  a  real  ri^ht  upon  the  eftate,  (Jus  in  re.) 
IV.)  FiAitious  tradition  or  delivery  takes  plaoe 
alfo,  when  it  is  performed  in  a  fymbolical  manner, 
(per  Jyn^la\  as  happens  when  having  fold  a  thing 
which  one  has  not  really  delivered,  the  buyer  puts 
his  feal  on  it,  or  when  the  feller  delivers  to  die  buyer 
the  deeds  and  documents  of  a  land-eftatr,  or  the 
keys  of  a  houfe  which  he  has  fold,  which  are  reckon- 
ed delivered  tliereby,  though  that  be  performed  with« 
out  having  the  houfe  oc  the  eftate  in  their  fight. 

S6o. 

Tradition,  in  the  fecond  place,  is  diftinguifhed  in 
another  fenfe  into  real  and  fuppofed,  {in  veram  ei  quaji 
traditionem.)  ' 

Real  tradition  takes  place  in  this  meaning  only 
Vith  refpeft  to  corporeal  things ;  for  rights  {jura) 
are  not  of  a  nature  to  be  capable  of  being  delivered 
and  taken  into  keeping  •,  and  this  is  the  reaibn  that  a 
perfon  who  tranfmits  to  us  the  ufe  and  exercife  of 
them,  is  reckoned  to  have  delivered  them. 

§6i. 
The  property  of  a  thing  is  acquired  by  delivery, 
1.)  When  the  perfon  who  delivers  it  has  a  right  to 
do  fo  ;  2.)  When  he  to  whom  it  is  delivered  has  ac- 
cepted it,  and  was  capable  of  accepting  it ;  and,  3.) 
When  the  delivery  was  made  in  virtue  of  a  good  title 
to  transfer  the  property  (ex  tttulo  dominii  tranjlativo.) 

S  62. 

That  tradition  may  be  a  mean  of  acquiring  property, 
it  is  then  requifite, 

I.)  That  the  perfon  who  would  transferto  another  the 
property  of  a  thing  have  the  right  and  power  to  dif- 

pofe 
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pofe  of  it ;  whence  it  follows  that  the  delivery  of  a 
thing  which  belongs  to  another  does  not  transfer  the 
property  of  it,  no  more  than  a  delivery  performed  by 
a  furious  or  fatuous  perlbn,  a  child,  &^.  of  things 
which  belong  to  them,  but  of  which  they  have  not 
the  liberty  to  difpofe. 

S63. 

n.)  It  is  requifite,  in  the  fecond  place,  that  the  perfoi^ 
to  whom  a  thing  is  delivered  accept  of  it,  becaufe  it  is 
not  natural  that  one  fhould  acquire  what  he  does  not 
accept.  Befides  that,  the  accepter  muft  not  be  inca- 
pable of  accepting  -,  that  is  to  fay,  he  muft  have  the 
ufe  of  his  reafon,  and  liberty  to  adminifter  his  own 
effetfls,  and  to  difpofe  of  them,  (facukaiem  difpo- 
nendi.) 

S  64. 
in.)  It  is  requifite,  in  the  third  place,  that  the  de* 
livery  be  made  by  virtue  of  a  title  fit  to  transfer  pro- 
perty, (ex  caufa  4omnii  tranjlativa.)  It  is  not  then, 
for  example,  a  title  fit  to  transfer  property,  though 
it  be  followed  with  delivery,  when  the  proprietor  of 
a  thing  lends  it  to  one,,  or  depofits  it  %  Qt  when  the 
owner  of  a  land-eftate  fees  it  in  farm. 

§65- 

Lawyers  have  here  put  the  queftion,  whether  tht 
property  of  a  thing  ought  to  be  acquired,  when  it 
was  done  without  caufe,  or  when  the  caufe  of  the  de- 
livery was  erroneous,  or  unjuft,  or  fcandalous  ? 

We  decide  the  queftion  agreeably  to  the  principles 
of  the  Roman  law ;  willing  that,  in  fuch  cafes,  the 
property  be  transferred  and  acquired  by  him  to  whom 
the  delivery  (hall  be  made,  becaufe  it  is  fufficient  for 
that  purpofe  that  one  have  been  willing  to  transfer  to 
another  the  property  of  what  belongs  to  him. 

A  perfon,  neverthelefs,  who,  by  miftake  or  without 
caufe,  fhall  deliver  a  thing  to  another,  cannot  rede- 

mand 


48S.  Part  II.    Book  II. 

mand  it,  becaufe  it  is  by  his  own  confent  that  he 
ccafed  to  be  proprietor  of  it ;  but  he  may  redemand 
it  by  virtue  of  the  perfonal  afbion  called  condiSio  in- 
debiti  etfine  canfa^  as  a  thing  which  he  has  delivered 
to  another  without  being  bound  to  it  {indebiu\  or 
which  another  hath  kept  without  caufe,  after  the  de- 
livery made  to  him.     See  part  III. 

If  a  perfon  delivers  a  thing  to  another  for  a  caufe 
which  the  laws  condenin,  or  which  is  againft  honefty 
and  good  manners,  it  Ihall  not  be  the  deliverer,  but  the 
fifcal,  who  (hall  have  power  to  redemand  it,  by  virtue  of 
the  adion  called  condiSIio  jndebiti  eijine  caufa.  See  ibid. 

S66. 

It  follows  from  what  has  been  faid,  that  the  pro- 
perty of  a  thing  is  not  transferred  nor  acquired  by 
a  fimple  agreement,  or  covenant,  {paSo\  unlefs  the 
covenant  be  followed  by  delivery. 

It  muft  neverthelefs  be  obfcrved,  that  there  are 
cafes  in  which  property  is  acquired  according  to  the 
laws,  even  though  delivery  of  the  thing  fhould  not 
be  made,  for  example,  the  delivery  of  a  thing  is  not 
neceffary  between  partners,  who  have  contracted  to- 
gether a  general  copartnerfhip  of  all  their  efiefts; 
nor  when  2^  guardian  buys  any  thing  in  his  pupil's 
name. 

« 

S  67. 

Tradition  has  befides  feveral  effeds  and  privileges, 
namely, 

a)  When  the  fame  thing  has  been  fold  to  two  per- 
fons,  he  to  whom  it  was  firft  delivered  has  the  pre- 
ference. 

b)  While  the  feller  has  not  delivered  the  thing  tp 
the  buyer,  the  feller  runs  all  the  rifles  of  it. 

c)  Two  perfons  cannot  be  at  the  fame  time  {inf<h 
lidum)  proprietors  of  the  fame  thing  •,  wherefore  he 
to  whom  it  was  firft  delivered  is  the  proprietor. 

d)  When 
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d)  When  the  proprietor  of  a  land-eftate  farms  it 
out  to  a  tenant,  and  afterwards  rcfolves  to  fell  it, 
the  fale  breaks  the  leafe ;  but  the  buyer  cannot  put 
out  the  farmer  till  after  he  has  got  delivery  of  the 
eftate. 


ART.        XI. 

Of  the  method  of  acquiring  property  by  fucceJfion% 

CUcceflion  to  a  perfon  inteilate  is  alfo  a  natural  me* 
thod  of  acquiring  property.  For  reafon  teaches 
us  that  all  fuch  as  are  members  of  one  family  impart 
to  each  other  fucceffively  all  the  rights  annexed  to 
that  family,  as  long  as  there  remains  any  one  of  them ; 
and  for  that  reafon  the  children, '  who  perpetuate  the 
family,  are  by  right  owners  of  the  things  left  in  the 
family. 

As  fucceflions  arc  alfo  given  by  will,  and  confe- 
quently  in  virtue  of  the  ciwl  laws,  we  have  thougHt 
proper  to  treat  that  fubjedt,  which  is  very  extenfive, 
m  two  particular  books,  to  which  we  refer. 


■ 
^ht  End  of  the  First    Volume. 
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